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QUESTION PRESENTED 


The question presented is whether the defendant's motion for a di- 
rected verdict at the close of the plaintiff's evidence was erroneously 
sustained on the ground that the check in question was not drawn on the 
defendant bank and plaintiff maintained no account with the defendant, 
when the plaintiff's evidence in a suit to recover the value of the check 
showed, 

The check was accepted solely on the responsibility of the depositor 
and without any investigation of the authority for an endorsement which 
read, "Kahn Engineering Co. by L. Ray Troxell, Jr., President Deposit to 
the account of Academy Construction, Inc." Defendant collected the check 
from the drawee and credited its proceeds to Academy Construction, Inc. 


The plaintiff showed that although its correct name was "Kahn Engin- 
eering Co. , Inc." and the check was payable to "Kahn Engineering Com- 
pany", it was the intended payee and therefore the owner of the check by 
proving that the check was issued in payment for work which the plaintiff 
was obligated by a written contract to perform and that there was no other 
corporation in the area with a name similar to that written on the check. 


The lack of authority for the endorsement was shown by proving that 


Troxell was not president of, nor employed in any capacity by, the plain- 
tiff, but was, in fact, the president of Academy Construction. It was 
shown that the only person authorized to endorse plaintiff's checks was 
its treasurer. 
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AMERICAN SECURITY & TRUST COMPANY, 
a banking corporation, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a final judgment of the United States District 
Court for the District of Columbia entered upon a verdict directed by the 
trial court at the close of the appellant's evidence. Jurisdiction below. was .. . 
founded upon (J. A. 1) Title 11, District of Columbia Code (1951 edition), 
§ 306. Jurisdiction of this appeal is granted to this Court by Title 28, 
United States Code, §1291. 


STATEMENT OF THE CASE 


This is an action to recover the value of a check belonging to the 
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plaintiff, Kahn Engineering Co., Inc. The defendant, American Security 
& Trust Company, accepted and collected the check, and credited its pro- 
ceeds to Academy Construction, Inc. , purporting to do so upon the author- 
ity of an endorsement by L. Ray Troxell, Jr., who represented himself to 
president of "Kahn Engineering Co." Troxell was president of Academy 
Construction. He had never been employed by the plaintiff. The endorse- 
ment was not authorized by Kahn Engineering Co., Inc. The bank's hand- 
ling of the check, being unauthorized by the owner, was a conversion. 





This suit is based upon the following check J. A. 118, Plaintiff's Ex- 
hibit 4): 


















e 
rate be 


fe pesssat: 


= 2 8 1958 
"vhada) B, Wi 


to TOWSON NATIONAL BANK 
eT TOWSON, MARYLAND _ 


. — 


The check was drawn to pay for work done on the construction of a 
fire and police station building at Parkville, Maryland. The contract for 
this work (J. A. 113-116, Plaintiff's Exhibit 2), designated as contract No. 
7-PB, was between the Commissioners of Baltimore County, Maryland, and 
Kahn Engineering Co., Inc., the plaintiff in this action. Plaintiff's per- 
formance of this contract was guaranteed by a bond on which plairtiff was 
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the principal obligor and Maryland Casualty Company was the surety. 

g.A. 116-118, Plaintiff's Exhibit 3) Maryland Casualty had executed the 
bond in reliance on an indemnity agreement to it from J. Leon Kahn, pres- 
ident of the plaintiff. (J.A. 21, 24) 


During the course of the collection of the check, the following endorse- 
ments were placed upon it: 


Ay 


__ Cabs she 3555 
Enge Coe vs. 
Amn. Ses. é& fr. Coe 


CouSiivcrve. 


» 
q 


ae 


=, 
[ dna ” 7 Oe 
J san ri cance 
e* 


Kahn Engineering Co., Inc. , is a corporation organized under the laws 
of the District of Columbia to engage in the engineering and construction 
business. (J. A. 111-113, Plaintiff's Exhibit 1) At the times relevant to 
this action, its officers were J. Leon Kahn, president and treasurer, and 
Helen Kahn, secretary. (J.A. 37). Mr. and Mrs. Kahn also constituted 
the board of directors. (J. A. 37). Herbert L. Bright was a stockholder, 
and was in charge of the plaintiff's outside work. (J.A. 22). He was nei- 
ther an officer nor a director. (J.A. 23). 


Prior to the execution of the Parkville, contract, Kahn and Bright had 
formed "Kahn Engineering Co. of Md., Inc." as a separate corporation 
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under the laws of Maryland. (j.A. 25) At the time the Parkville contract 
was entered into by the plaintiff, Kahn and Bright were the stockholders of 
the Maryland corporation, (/. A. 25) and were officers. J..A. 25) One 
Mark C. Fox was president of the Maryland corporation at this time. 
.A. 25) Subsequently, Fox was succeeded by L. Ray Troxell, Jr. (.A. 
96) 


The Parkville contract originated in a bid submitted on behalf of the 
plaintiff by Mark Fox, who was, however, careful to indicate the separa- 
tion of the two corporations by designating himself as “attorney in fact" 
for the plaintiff. J.A. 42) Probably as a result of the fact that the Mary- 
land corporation maintained its principal office in Baltimore, and the lo- 


cation of the job made management from Baltimore more convenient, there 


seems to have been an informal arrangement by which the Maryland cor- 
poration supervised the work for the plaintiff. Mr. Kahn described the 
relationship of the Maryland corporation to the job in the following testi- 
mony: J.A. 45) 


Q. What functions, generally, were being performed by 
the Baltimore office of Kahn Engineering Company of 
Maryland, Incorporated? A. They were acting as 
our agent on this job. 


Q. As your agent; what was their function with respect 
to this particular job? A. Well, Mr. Bright was in 
charge of the operations and he was in Baltimore 
daily and he was supervising the work through that 
office to effect contracts and to execute the job. 


Q. As the agent of Kahn Engineering Company, Incor- 
porated, was it one of the functions of Kahn Engin- 
eering Company of Maryland, Incorporated, to ar- 
range for sub-contracts on the Parkville job? © 
A. Mr. Bright was doing that as a member of the 
Washington, D.C. company, sir. 


Q. That is, Kahn Engineering Company, Incorporated? 
A. Yes, sir. 


Q. And did he arrange for sub-contractors? A. Yes, sir. 
Q. As agent for Kahn Engineering Company, Incorpor- 
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ated, did Kahn Engineering Company of Maryland, 
Incorporated, actually do any supervision on the job 
site? A. I believe they did, sir. : 
As the work progressed, requisitions for payments were submitted 
and payments were made. The essentials of these payments are summar ~ 


ized in the following table: 


REQUISTIONS AND PAYMENTS FOR CONTRACT NO. 7-PB 
PARKVILLE FIRE AND POLICE STATION 


Pmt. Date Named Payee of Check Amount Requisition submitted in name of 
1 1/20 Kahn Engineering Co., Inc. 13,806.44 Kahn Engineering Company, Inc. 


2 2/10 Kahn Engineering Co. of Md.,Inc. 4,860.01 Kahn Engineering Company 
of Maryland, Inc. 


3 3/10 Kahn Eagincering Co. of Md., Inc. 17,541.00 Kahn Engineering Company 

of Maryland, Incorporated 

4 4/9 Kahn Engineering Co. of Mary- 18,940.50 Kahn Engineering Company 
land, Inc. of Maryland, Inc. 


Kahn sold his stock in Kahn Engineering Co. of Md., Inc., to Bright; the name of the 
corporation was changed to Academy Construction, Inc., on April 22, 1954. Baltimore 
County was notified of the c e of name. 


5S 5/12 Kahn Engineering Company 22, 343.85 Kahn Engineering Company 
of Maryland, Inc. 
6 6/16 Kahn Engineering Company 18,175.50 Kahn Engineering Company 
of Maryland, Inc, 
7 7/9 Kahn Engineering Company 18,575.14 Kahn Engineering Company 
of Md., Inc. 
8 8/11 Kahn Engineering Company 23,069.41 Kahn Engineering Company 
of Maryland, Inc. 
9 9/3 Kahn Engineering Company 7,119.35 Kahn Engineering Company 
of Maryland, Inc. 
10 10/8 Kahn Engineering Co. 10,455.30 Kahn Eng. Co. Inc. 
11 12/22 Kahn EngimeeringTo:=Inc. 9,025.02 J. L. Kahn | 
Final 2/15 Kahn Engineering Co. Inc. 17,695.92 Kahn Engineering Company, Inc. 


The first of the requisitions was submitted by Mark Fox on behalf of the 
plaintiff. This instrument designated "Kahn Engineering Company, Inc." 
as the contractor. (.A. 126a). The check designated Kahn Engineering 
Co., Inc. as the payee, (J. A. 127), and was deposited in a special account 
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at the Equitable Trust Company in Baltimore, J. A. 127) which was main- 
tained in the name of the Maryland corporation. Checks drawn on this 
account required the counter-signature of J. Leon Kahn. (J.A. 47, 48) 


The checks in payment of the February, March, and April requisi- 
tions expressly designated the Maryland corporation as the payee. But in 
April, 1954, significant changes in the relation between Kahn Engineering 
Co., Inc. and the Maryland corporation. There was no check issued by 
the county after these changes which either correctly named the Maryland 
corporation as the payee, or ih which the distinguishing words "of Mary- 
land” appear.! . 


In April, Kahn sold his stock in the Maryland corporation to Bright, 
(.A. 25) who became the sole stockholder. Kahn's connection with the 
Maryland corporation ceased completely. J.A. 26) On April 23, 1954, 
the name of the corporation was, as a matter of public record, changed 
from Kahn Engineering Co. of Md., Inc. to Academy Construction, Inc. 
The evidence establishes that Baltimore County was advised of this change 
of name. Kahn testified (J. A. 86) that the County's representative, 
Grubb, had the announcement of the change posted on the wall of his of- 
fice. Troxell stated that he had sent these announcements to the people 
with whom he was dealing shortly after the change of the name of the cor- 
poration, and probably before May 1. J. A. 95) 


The check on which this suit is based was intended to pay the August 
requisition, and on August 13, 1954, American Security & Trust Company 
accepted the check as part of a deposit by Academy Construction, Inc. , 
which had opened its account with the bank on August 10, 1954, J. A. 102) 


1. The checks issued by the County for the May, june, and July payments were ne- 
gotiated by Academy Construction, Inc. through the Mercantile-Safe Deposit and 
Trust Company of Baltimore. The plaintiff asserts that these checks, also, 
were negotiated on unauthorized endorsements. A suit based on this assertion ~ 
is currently pending in the United States District Court for the District of Mary- 
land against the Baltimore bank. 
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only three days previously. The bank had never dealt with Kahn Engineer - 
ing Co., Inc. J. A. 32) 3 


The bank's handling of the check in question was described by Mr. 
Chester Sellner, its treasurer, who testified, "The check was accepted 
as a deposit along with three other checks, nor was it known at the time 
that the check was payable to Kahn Engineering Company, .. ." (J. A. 100) 
' The bank had no knowledge of the facts concerning the Parkville job, nor as 
to the companies involved. (J. A. 101) Mr. Sellner described the endorse- 
ment as "abnormal," (7. A. 102), and he further testified: (J. A. 103) 


Q. And it was made payable to a different corporation and 
transferred by an unusual endorsement in banking prac- 
tice from one corporation to another, and your bank 
didn't make any investigation to find out anything about — 
any of these corporations; is that correct, Mr. Sellner? 


A. That is right. We didn't know anything about them. 
--Emphasis supplied 


Mr. Sellner stated without equivocation that the bank accepted the check 
on the responsibility of the depositor, Academy Construction. (J. A. 101) 


At the close of the plaintiff's evidence, the defendant moved orally 
for a directed verdict. The trial court sustained this motion J. A. 110) 
in the following language: 


The Court concludes on the basis of the testimony before 
it, and confining its ruling, of course, to the testimony and ° 
the exhibits which are actually in evidence, that the plaintiff, 
has not made a case against the bank. I don't think under the 
circumstances of this case that the defendant, American Se- 
curity & Trust Company, isliable. . . . : 


- . Iam convinced upon the basis of the testimony | 
before me that there is no liability on the part of the bank 
under the peculiar circumstances of this case, and giving 
recognition to the fact that the defendant bank was not the 
bank upon whom the check was drawn, nor was it the bank in 
which the corporate account of the plaintiff was maintained. 
I believe that under all of these qualifying circumstances in | 
this case that the Court is required to grant the motion for . 
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directed verdict for the American Security & Trust Company. 


STATUTES INVOLVED 
Statutes relevant in the consideration of this case include 


Uniform Negotiable Instruments Law, Title 28, D.C. Code (1951 eiflition), 
Act of March 3, 1901, 31 Stat. 1395 et seq., ch 854: 


§101. Definitions--Sundays and holidays--Application of the law 
merchant. In chapters 1-10 0 s title unless context 


Otherwise requires-- 


* * * 


"Holder" means the payee or indorsee of a bill ar note, who 
is in possession of it, or the bearer thereof. 


§109. Instrument payable to order. The instrument is pay- 
able to order where it is drawn payable to the order of a spe- 
cified person or to him or his order. It may be drawn paya- 
ble to the order of-- 


First. A payee who is not maker, drawer, or drawee, or 
Second. The drawer or maker; or, 

Third. The drawee; or 

Fourth. Two or more payees jointly; or, 

Fifth. One or some of several payees; or, 

Sixth. The holder of an office for the time being. 


Where the instrument is payable to order, the payee must be 
named or otherwise indicated therein with reasonable cer- 
tainty. 


§110. Instrument payable to bearer. The instrument is pay- 
able to bearer-- 
First. When it is expressed to be so payable; or 


Second. When it is payable to a person named therein or 
bearer; or 


Third. When it is payable to the order of a fictitious or non- 
existing person and such fact was known to the person making 
it so payable; or 


Fourth. When the name of the payee does not peeps to be 
the name of any person; or 
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Fifth. When the only or last indorsement is an indorsement. 
in blank. 


§122. Signature by procuration. A signature by "procura- | 
tion" operates as notice that the agent has but a limited au- 
thority to sign, and the principal is bound only in case the | 
agent in so signing acted within the actual limits of his au- » 


thority. 


§124. Signature forged or without authority. Where a signa- 
ture is forged or made without the authority of the person | 
whose signature it purports to be it is wholly inoperative, and 
no right to retain the instrument, or to give a discharge there- 
for, or to enforce payment thereof against any party thereto 
can be acquired through or under such signature, unless the 
party against whom it is sought to enforce such right is pre- 
cluded from setting up the forgery or want of authority. 7 


§301. Definition--Bearer instrument--Order instrument. _ 
An instrument is negotiated when it is transferred from one 
person to another in such manner as to constitute the trans- 
feree the holder thereof. If payable to bearer it is negotiated 
by delivery; if payable to order it is negotiated by the indorse- 
ment of the holder, completed by delivery. 


Uniform Fiduciaries Act, Title 28, D.C. Code (1951 edition), Act 
of May 14, 1928, 45 Stat 509, ch 545: 


§2301. Definitions. The following provisions concerning lia- 
bility for participation in breaches of fiduciary obligations, | 
and to make uniform the law with reference thereto, shall be 
in force in the District of Columbia, namely: 


(1) In this chapter unless the context or subject matter 
otherwise requires: 


* * * 


"Fiduciary" includes a trustee under any trust, express, im- 
plied or resulting or constructive, executor, administrator, 
guardian, conservator, curator, receiver, trustee in bank-. 
ruptcy, assignee for the benefit of creditors, partner, agent, 
officer of a corporation, public or private, public officer, or 
any other person acting in a fiduciary capacity for any persyn, 
trust, or estate. 


* * 


§2304. Transfer of negotiable instruments by fiduciary. , 
If any negotiable instrument payable or indorsed to a fiduci- 


ary as such is indorsed by the fiduciary, or if any negotiable 
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instrument payable or indorsed to his principal is indorsed by 
a fiduciary empowered to indorse such instrument on behalf 
of his principal, the indorsee is not bound to inquire whether 
the fiduciary is committing a breach of his obligation in in- 
dorsing or delivering the instrument, and is not chargeable 
with notice that the fiduciary is committing a breach of his 
obligation as fiduciary unless he takes the instrument with ac- 
tual knowledge of such breach or with knowledge of such facts 
that his action amounts to bad faith. If, however, such instru- 
ment is transferred by the fiduciary in payment or as security 
for a personal debt of the fiduciary to the actual knowledge of 
the creditor, or is transferred in any transaction known by 
the transferee to be for the personal benefit of the fiduciary, 
the creditor or other transferee is liable to the principal if 
the fiduciary in fact commits a breach of his obligation as a 
fiduciary in transferring the instrument. 


STATEMENT OF POINT 


The trial court erred in directing a verdict for defendant at the close 
of plaintiff's evidence. J.A. 110) 


SUMMARY OF ARGUMENT 


1. The trial court directed the verdict in favor of the defendant for 
the stated reason that the check in question was not drawn upon the defend- 
ant, and the plaintiff did not maintain its banking account with the defend- 
ant. In so ruling, the trial court disregarded the practically unanimously 
supported rule that the owner of a check may maintain an action directly 
against a bank which has collected the check on an unauthorized endorse- 
ment. Merchants’ Bank v. National Capital Press, 53 App DC 59, 288 F 
265, 31 ALR 1066. The right of the plaintiff arises from the fact that the 
defendant, without authority from the owner, exercised dominion over the 
property. Such unauthorized acts of dominion, inconsistent with the rights 
of the owner, are a conversion of the check. Good Roads Machinery Co. 


v. Broadway Bank, -- Mo App ---, 267 SW 40, 42. 


2. The evidence presented by the plaintiff is sufficient to support a 
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finding that the plaintiff was the intended payee, and therefore the owner of 


the check. The name, "Kahn Engineering Company," which appeared on 
the face of the check, designated the plaintiff with reasonable certainty, 
although it was not the precise legal name of the plaintiff. 28 DC Code 
(1951 edition), §109. Even if the omission of the "Inc." and the use of the 
word "Company" in place of its generally understood abbreviation were 
thought sufficient to raise a question as to the identity of the payee, the 
intent of the drawer is controlling in resolving that question. Central Na- 
tional Bank v. National Metropolitan Bank, 31 App DC 391; Halsey v. Bank 
of New York & Trust Co. , 270 NY 134, 200 NE 671; Cohen v. Lincoln Sav- 
ings Bank, 275 NY 399, 10 NE 2d 457, 112 ALR 1424. That the Treasurer 
of Baltimore County intended plaintiff to be the payee is demonstrated by 
the following circumstances: There was no other corporation in the area 
bearing a name similar to that written on the check. The written contract 
was between the County and the plaintiff. Lanasa v. Griswold, 151 Md 26, 
133 A 840. The indebtedness was owed by the county to the plaintiff. 


Joseph Milling Co. v. First Bank of Joseph, 109 Or 1, 216 P 560, 29 ALR 
358; Seidman v. North Camden Trust Co., 122 NJL 580, 7 A 2d 406; Home 


Indemnity Co. v. State Bank of Fort Dodge, 233 Iowa, 103, 8 NW 2d 757. 
The possible release of the surety on the performance bond creates a rea- 
sonable inference that a public officer did not intend to imperil the County 
by making payment to any one other than the contractor. 


3. The bank admittedly accepted the check from Academy Construc- 
tion, Inc., collected it, and paid the proceeds to Academy. Its only pur- 
ported authority for these acts was the endorsement placed upon the check 
by Troxell, who endorsed as president of "Kahn Engineering Co.", thereby 
representing the signature as that of the payee, the plaintiff. Troxell was 
not president--in fact, not even an employee--of "Kahn Engineering Co." 
Plaintiff's treasurer was the only person authorized by its by-laws to en- 
dorse its checks, and his authority was limited to their deposit in the cor- 
poration's bank account. Thus, there was no actual authority, express or 
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the following circumstances: There was no other corporation in the area 
bearing a name similar to that written on the check. The written contract 
was between the County and the plaintiff. Lanasa v. Griswold, 151 Md 26, 
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The possible release of the surety on the performance bond creates a rea- 
sonable inference that a public officer did not intend to imperil the County 
by making payment to any one other than the contractor. 


3. The bank admittedly accepted the check from Academy Construc- 
tion, Inc. , collected it, and paid the proceeds to Academy. Its only pur- 
ported authority for these acts was the endorsement placed upon the check 
by Troxell, who endorsed as president of ''Kahn Engineering Co. ", thereby 
representing the signature as that of the payee, the plaintiff. Troxell was 
not president--in fact, not even an employee--of "Kahn Engineering Co." 
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poration's bank account. Thus, there was no actual authority, express or 





IZ 
implied, for Troxell's acts and representations. 


The bank was under the legal duty to satisfy itself as to the existence 
and extent of Troxell's authority, because persons dealing with agents of 
a corporation have notice that there are necessarily limitations on the au- 
thority of the agent. Standard Steam Specialty Co. v. Corn Exchange Bank, 
220 NY 478, 116 NE 386; Merchants & Manufacturers Assn. v. First Na- 
tional Bank, 40 Ariz. 531; 14 P 2d 717. A bank is under no obligation to 
accept a check from any one, and if it does so, the acceptance is at the 
peril of the bank. Hamlin's Wizard Oil Co. v. United States Express Co. , 
265 11 156, 106 NE 623; National Metropolitan Bank v. United States, 79 
US App DC 54, 142 F 2d 474. 


Troxell had no apparent or ostensible authority, which must arise 
from conduct of the supposed principal which would reasonably lead to the 
belief that he possessed such authority. The only conduct chargeable to 
the plaintiff consists of the fact that it permitted the Maryland corporation 
to supervise the work; that prior to the severance of J. Leon Kahn's con- 
nection with it, the Maryland company was permitted to receive the checks 
in its own name; that after the change of ownership, Bright continued as 
the agent of the plaintiff responsible for supervision of the field work. 
This would not justify an assumption of authority to endorse plaintiff's 
checks. Because the power to endorse negotiable instruments is not light- 
ly to be inferred, the existence of an agency relationship does not imply 
authority to endorse. Furthermore, the bank admittedly did not rely on 
this or any other conduct of the plaintiff. 


4. Nor was the plaintiff precluded from setting up Troxell's want of 
authority. The word "precluded" as used in the Negotiable Instruments 
Law is synonymous with "estopped". In its motion for directed verdict, 
the defendant sought to claim an estoppel on the ground of plaintiff's 


course of conduct; of laches in notifying the bank of Troxell's lack of au- 


thority; and upon the equitable principle that when one of two innocent 
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innocent parties must bear a loss, that person whose act put the cause of 
the loss in motion must suffer. 


None of these contentions is supported by the evidence presented, nor 
by the law. 


Apparent authority, laches, and estoppel are affirmative defenses to 
be pleaded and proved by the defendant. Callaway v. Hamilton National 
Bank, 90 US App DC 228, 195 F 24556. The resolution of these issues 
depends upon an analysis of all the facts, and generally presents: a ques-~ 
tion for the jury's determination. 


As has been pointed out, the plaintiff's conduct, described hee: did 
not reasonably justify a belief that Troxell was authorized to endorse in 
plaintiff's name checks payable to the plaintiff. The injury was proximate- 
ly caused by the bank's failure to investigate. Whether or not the plaintiff 
was negligent, it would not be precluded. To justify an estoppel, the neg- 
ligence must proximately have contributed to the loss. City Bank v. Ham- 
ilton National Bank, 71 App DC 225, 106 F2d 588. An additional reason 
for refusing to estop the plaintiff is the fact that there was no reliance on 
the alleged course of conduct. Hardy v. Chesapeake Bank, 51 Md 589. 


Nor is the defense of laches available. Plaintiff had no duty towards 
the bank, which relied upon the responsibility of its depositor, and not on 
anything the plaintiff did or did not do. Lindsley v. First National Bank, 
325 Pa 393, 190 A 876. The lapse of seven months between plaintiff's 
discovery of the negotiation of the check and its claim was not unreason- 
able. This short a period cannot be said to constitute laches, especially 
in the absence of a clear showing of injury to the bank. Clearfield Trust 
Co. v. United States, 313 US 363, 63 S.Ct 573, 87 L ed 838. 


The equitable doctrine imposing the loss upon the party whose act put 
the cause of the injury in motion does not protect the bank. It was not an 
innocent party, because its failure to investigate was negligence as a mat~ 
ter of law. Washington Loan & Trust v. U.S., 77 US App DC 284, 134 F2d 59. 


14 
ARGUMENT 


I. The owner of a check is entitled to recover ae a collecting bank 
when proves t he own check an rd endorsement was 
not a ” ess the is e to Ww t is esto to 


set up the want Of aut rity. 


The trial court, in its direction of the verdict against the plaintiff, 
was apparently motivated principally by the absence of a contract relation 
between Kahn Engineering Co., Inc. and American Security & Trust Com- 
pany, and obviously failed to recognize that plaintiff's claim sounded in 
tort. The two circumstances specified by the court in its ruling were 
that the check was not drawn upon the defendant bank? and that the plain- 
tiff had no account with American Security & Trust Company. 


This ruling of the trial court was directly contrary to that of this 
Court in Merchants" Bank v. National Capital Press, 53 App DC 59, 288 F 
265, 31 ALR 1066; and Crane v. Postal Telegraph-Cable Co. , 48 App DC 
54; Cf., Indiana Flooring Co. v. District National Bank, 51 App DC 391, 
280 F 522; and other well-reasoned decisions which support the right of 
the owner of a check to sue a collecting or intermediary bank which has 


2. Had the defendant been the drawee of the check, the suit could not have been 
maintained against it because of the generally accepted rule that there is no priv- 
ity between,the owner of a check and the drawee bank prior to the acceptance of 
the check by the drawee. National Bank of the Republic v. Millard, 10 Wall 152, 
19 L ed 897; First National Bank v. Whitman, 94 US 343, 24 L ed 229; Laclede 
Bank v. Schuler, 120 US 511, 7S Ct 644, 30 L ed 704; Merchants' Bank v. 
National Capital Press, 59 App DC 59, 288 F 265, 31 ALR 1066. The applicable 
rule is illustrated by the decision in Fidelity & Deposit Co. v. Fort Worth Na- 
tional Bank, 65 SW 2d 276 (Texas Commission of Appeals, 1933), where checks 
belonging to the employer had come into the possession of the local manager, 
who was not authorized to endorse them. He nevertheless endorsed the checks, 
“Toledo Scale Company, Fort Worth, per Philip G. Wade, Mgr." and cashed 
them at the defendant bank. Some of the checks were drawn on the defendant 
bank itself, and were paid by it as the drawee. Others were drawn on other 
banks, and, as to those, the defendant acted merely as an intermediary or col- 
lecting bank. The court held that the defendant was not liable to the owner of the 
checks on which it was the drawee, but was liable to the owner with respect to 
those checks which it had accepted and collected. 
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accepted the check on the strength of an unauthorized endorsement and has 
collected it.? National Union Bank v. Miller Rubber Co., 148 Md 449, 129 
A 688; John Hancock Mutual Life Insurance Co. v. Fidelity-Baltimore Na- 





3. The decisions cited in the text are in accord with the practically unanimous 
weight of American authority. Thirty American jurisdictions have passed upon 
the issue, and twenty-nine of these jurisdictions sustain the right of a payee or 
owner to recover against a bank which has collected his check upon an, unauthor- 
ized endorsement. At present, only one jurisdiction holds to the contrary. The 
American jurisdictions which sustain the right of the owner to hold a collecting 
bank liable include}Alabama, Allen v. M. Mendelsohn & Son, 207 Ala 527, 93S 
416, 31 ALR 1063; Arkansas, Schaap v. First National Bank, 137 Ark 252, 208 
SW 309; California, George v George v. Security Trust & Savings Bank, 91 CA 708, 267 P 
560; Colorado, U.S. Portland Cement Co. v. U.S. National Bank, 61 Colo 334, 
157 P 202, LRA 1917A, 145; District of Columbia, Merchants' Bank vy. National 
Capital Press, supra; Illinois, Hamlin's Wizard Oil Co. v. U.S. Express Co., 
265 111 156, 106 NE 623; Indiana, Indiana National Bank v. Holtsclaw, 98 Ind 85; 
Iowa, Home Indemnity Co. v. State Bank of Fort Dodge, 233 Iowa, 103, 8 NW 2d 
757; Kansas, Railroad Bldg., Loan & Savings Assn. v. Bankers Mortgage Co., 
142 Kan 564, 51 P 2d 61; Ken tucky, Meyer v. Rosenheim, 115 Ky 409, 73 SW 
1129; Maryland, National Union Bank v. Miller Rubber Co., supra; Massachu- 
setts, A. Blum’s Sons v. Whipple, 194 Mass 253, 80 NE 501; Minnesota, Moler 
v. State Bank of Bigelow, 176 Minn 449, 223 NW 780, 62 ALR 799; Mississippi, 
Thomas v. First National Bank, 101 Miss 500, 58 S 478; Missouri, Good Roads 
Machinery Co. v. Broadway Bank, -- Mo App ---, 267 SW 40; New Hampshire, 
Security Fence Co. v. Manchester Federal Savings & Loan Assn., -- NH ---, 
136 A 2d 910; New Jersey, Buckley v. Second National Bank, 35 NJL 400, 10 Am 
Rep 249; New York, People v. Bank of North America, 75 NY 547; North Caro- 
lina, Charles M. Britt Company v. Barefoot & Tatum Drugs, Inc., 240 NC 755; 
83 SE 2d 883; North Dakota, Crisp v. State Bank, 32 ND 263, 155 NW 78; Ohio, 
Shaeffer v. McKee, 19 Ohio St 526; Oklahoma, May v. City Bank & Trust Caes 
~~ Okla ---, 258 P 2d 945; Pennsylvania, inia, Lindsley v. First National Bank, 325 
Pa 393, 190 A 876; Tennessee, Farmer v. People's Bank, 100 Tenn 187,47 SW 
234; Texas, Fidelity & Deposit Co. v. Fort Worth National Bank, 65 SW 2d 276 
(Tex Comm App 1933); Washington, California Stucco Co. v. Marine National 
Bank, 148 Wash 341, 268 P 891, 67 ALR 1531; Wisconsin, National Surety Cor- 
poration v. City Bank & Trust Co., 248 Wis 32, 20 NW 2d 559; Wyoming, Trails 
Motors v. First National Bank, -- Wyo ---, 301 P 2d 775. 

The only American jurisdiction presently holding to the contrary is Louisiana. 
M. Feitel House Wrecking Co. v. Citizens’ Bank & Trust Co., 2 La App 118, aff'd 
159 La 752, 106 S 292. At one time, Pennsylvania also denied recovery to the 
owner of the check, basing its holding on the lack of privity, but the case of Tibby 
Bros. Glass Co. v. Farmers’ & Merchants Bank, 220 Pa 1, 69 A 280, 15 LRA 
(NS) was expressly overruled in Lindsley v. First National Bank, supra. 
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tional Bank, 212 Md 506, 129 A 2d 815; Lindsley v. First National Bank, 
325 Pa 393, 190 A 876. The reasons which have resulted in the practically 
unanimous agreement of the American courts in support of plaintiff's right 
of recovery are summarized in Allen v. M. Mendelsohn & Son, 207 Ala 

93 § 416, 31 ALR 1063. In that case, the court said: (31 ALR at p. 1065) 


In the circumstances stated, it may be thought hard that the de- 
fendants, if they were duly cautious, should be liable at all; 
but on the law and the facts heretofore recited, it is entirely 
clear that defendants had no property in the check, have none 
in the proceeds, and are liable to be sued by somebody for the 
money which they have received. Moreover, if plaintiff is 
allowed to recover from defendants, his election will put an 
end to the matter, for the drawer of the check intended it for 
plaintiff, and defendants, however innocently, received the 
money as upon plaintiff's indorsement, and, but for their in- 
termeddling, however innocently, it would have reached the 
plaintiff. 


The nature of the right asserted by the plaintiff should be examined, 
especially because the trial court misconceived the plaintiff's claim as 


one arising under a contract, and because the defendant erroneously as- 
serted that it was in equity. 


Plaintiff's claim for relief is at law to recover damages for the tort 
of conversion. The duty imposed upon the defendant was the general duty, 
which inheres in the fact of ownership, not to interfere with the property 
or funds of another person. May v. City Bank & Trust Co., -- Okla ---, 
258 P 2d 945, 948. 


A concise explanation of the plaintiff's claim for relief was made by 
the court in Good Roads Machinery Co. v. Broadway Bank, ~- Mo App ---, 
267 SW 40, 42, where the court said: 


The testimony shows conclusively that there was no con- 
tractual relation between the plaintiff and defendant. There- 
fore this action is ex delicto and not ex contractu. The 
defendant bank has not contracted to pay the plaintiff the 
amount of the check in controversy, but it has wrongfully in- 
termeddled with it to the exclusion of, and disregard for the 
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rights of the owner, and that constitutes conversion. The 

term conversion has been defined as “any distinct actof | 

dominion wrongfully exerted over one's property in denial of 

his right, or inconsistent with it. 2 Cooley on Torts, 859 
It should be noted that "wrongful" in the context of conversion means no 
more than an unauthorized assumption of the right of ownership of goods 
belonging to another. 2 Cooley on Torts, §331, p. 500 (4th edition, 1932). 
"It makes no difference that such acts were done under a mistaken but . 
honest and even reasonable supposition of being lawfully entitled." Webb's 
Pollock on Torts, p. 435 (American edition, 1894). 


The defendant admittedly accepted the check, collected it, and paid 
the proceeds to Academy Construction, Inc. These unauthorized dealings 
constituted acts of dominion over the check inconsistent with the rights of 
the owner, and were an conversion. Restatement, Torts, §233 (1934). 
Elwert v. Pacific First Federal Savings & Loan Assn. , 138 F Supp 395, 
405 (D Or, 1956); Lindsley v. First National Bank, 325 Pa 393, 190 A 876; 
Underwood v. Bank of Liverpool [1924], 1 KB 775, 791, 795. 


Any authority of American Security & Trust Company to deal with the 
check upon which this suit is founded must be traced to the endorsement 
placed upon the check by L. Ray Troxell, Jr., who purported to act as 
president of ''Kahn Engineering Co." There is no other source for the 
authority. Troxell's endorsement gave the bank no authority to :deal with 
the check under the terms of the Negotiable Instruments Law, 28 DC Code 
(1951 edition), §124, which provides 


Where a signature is forged or made without the author- 
ity of the person whose signature it purports to be it is wholly 
inoperative, . . . unless the party against whom it is sought 
to enforce such right is precluded from setting up the id 
or want of authority. 


The gist of the plaintiff's claim for relief is that it was the owner of 
the check and that the signature which purported to be its endorsement 
was not authorized. The evidence demonstrated each of these elements 





of the plaintiff's claim for relief.4 


II. The evidence in this case demonstrated that the plaintiff was the in- 
ten payee o check, and therefore its owner. 


A fundamental issue in this case is the ownership of the check. The 
owner of a negotiable instrument is the payee, or one who derives his title 
through or under the original payee. 28 DC Code (1951 edition), §§101, 
301. 


The evidence establishes beyond question that Kahn Engineering Co. , 
Inc. , was the payee of the check in question.> 


A check must be payable either to order or to bearer, and, of course, 
if it is a bearer check, no endorsement at all is needed for its negotiation. 
"Where the instrument is payable to order, the payee must be named or 
otherwise indicated with reasonable certainty." 28 DC Code (1951 edition), 
§109. The defendant says that by writing the name of the payee as "Kahn 
Engineering Company," the drawer caused significant differences in the 
legal rights arising from the check. In evaluating this contention as to 


4. The statutory language alters the effect of the unauthori=od signature where a 
basis is shown for asserting the preclusion of that defense. The defenses of ap- 
parent authority, laches, and estoppel which can be raised under this provision 
are affirmative defenses. Callaway v. Hamilton National Bank, 90 US App DC 
228, 235, 195 F 2d 556. Consequently, the burden is upon the defendant to prove 
the facts necessary to sustain these defenses. Nothing of this nature was shown 
by the defendant. Notwithstanding this, the evidence excludes the possibility of 
any of these defenses having real validity in this case. 

5S. Ona motion for directed verdict, the evidence and all inferences from it must 
be viewed in the light most favorable to the plaintiff, against whom the motion was 
directed. Roberts v. Capital Transit Co., 76 US App DC 367, 131 F 2d 871. If 
reasonable men could differ as to the inferences, the question is for the jury. 
Crane v. Postal Telegraph-Cable Co., 48 App DC 54, 57; Thomas Riley Lumber 
Co. v. McHarg, 47 App DC 389. Not only do the circumstances shown by the evi- 
dence justify the conclusion that the check belonged to Kahn Engineering Co., Inc., 
but they are so strong that no other conclusion could possibly find support in the 
evidence. Insofar as the issue of the ownership of the check is concerned, the 
direction of the verdict was clearly erroneous. 
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the legal significance of the name inserted® it must be borne in mind 

that the name by which the payee is designated "is merely the tag by 

which the intended person may be identified, " Cohen v. Lincoln Savings 
Bank, 275 NY 399, 10 NE 2d 457, 112 ALR 1424, 1428, and that the differ- 
ences involved here are most trivial in nature. They consist only of the 
use of the word "company" instead of its universally accepted abbreviation, 
"co." and of the omission of the abbreviation of "incorporated. " In the 
light of the fact that plaintiff was the only corporation in the area with a 
name similar to that written on the check, these minor differences con- 
stitute at most a misnomer, and could not possibly, in the mind of any 
reasonable person, prevent the designation of the plaintiff as payee with 
reasonable certainty. Joseph Milling Co. v. First Bank of Joseph, 109 Or 
1, 216 P 560, 29 ALR 358; Seidman v. North Camden Trust Co. , 122 NJL 
7 A 2d 406. , 


The distorted emphasis which the defendant's contention puts upon 
formalism should not be permitted to affect plaintiff's rights. A check 
must, of course, have some payee, and if the person is not designated 
with reasonable certainty, the instrument becomes payable to bearer. 
Consequently, the check on which this suit is founded was necessarily pay- 
able to Kahn Engineering Co. , Inc., the plaintiff, or to bearer, or to some 
other person. | 


Which of these alternatives is correct can be determined only by a 


6. It was not clear, in the trial court, whether the defendant's contention is that 
this trivial error, which was in truth incapable of misleading any one, had the 
effect of making the check a "bearer”™ check under the provisions of 28 DC Code 
(1951 edition), § 110, or whether it created such an ambiguity that it would be 
possible to assume that the Treasurer of Baltimore County intended to make 
the check payable to Academy Construction, Inc., because that company had 
some four months previously been known as "Kahn Engineering Co. of Md., 

Inc." Whatever the defendant’s contention, the plaintiff’s evidence of the circum- 
stances surrounding the issuance of the check forecloses the ae that 
either of these theories is valid. 
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a consideration of the intent of the Treasurer of Baltimore County when he 
wrote the check, since the payee of a check is the person whom the draw- 
er intended should have the money represented by the check. Central 
National Bank v. National Metropolitan Bank, 31 App DC 403; United States 
v. National Exchange Bank, 45 F 163 (ED Wis 1891); Halsey v. Bank of 
New York & Trust Co. , 270 NY 134, 200 NE 671; Cohen v. Lincoln Sav- 
ings Bank, 275 NY 399, 10 NE 2d 457, 112 ALR 1424. In the latter case, 
the court stated the rule in the following language: (112 ALR at p. 1428) 
Every valid instrument which is not payable to bearer 

must be payable to a determinate payee and, where it appears 

that the maker intended a particular person to be the payee, 

the payee so intended, even though designated by a wrong 

name and even though he induced the maker to deal with him 

through fraudulent misrepresentation as to his responsibility, 


character, or name, is the real payee who can by indorse- 
ment transfer title to the instrument. 


Did the Treasurer of Baltimore County intend that the check should be 


payable to Kahn Engineering Co. , Inc.? The circumstances make it clear 
that he did. 


The Treasurer certainly did not intend to issue a bearer check. The 
claim that the check is a bearer check would necessarily be founded upon 
the provisions of 28 DC Code (1951 edition), §110, which provides that an 
instrument is payable to bearer "when it is payable to the order of a fic- 
titious or non-existing person and such fact was known to the person mak- 
ing it so payable." This statute does not apply to this case because the 
Treasurer knew he was dealing with and making the check payable to an 
actually existing corporation, even though he wrote plaintiff's name in- 
correctly. Callaway v. Hamilton National Bank, 90 App DC 228, 233; 

195 F 2d 556. 


To apply the bearer statute because of the minor mistake in the 
plaintiff's name as written on the check would, by elevating formalities 
above realities, imperil intolerably the safety of commercial instruments. 
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Many checks are written every day in which there is some slight error in 
the name of a corporate payee. Checks drawn to the Potomac Electric 
Power Company designate the payee as "Pepco", "Potomac Electric”, or 

a similar shortening of the name. The Chesapeake & Potomac Telephone 
Company receives checks drawn to "C & P" or even "Telephone Company." 
Examples could, of course, be multiplied. It is safe to say that practical- 
ly all corporations receive such checks. To rule that all such checks are 
bearer checks would create havoc by making them negotiable by any one 
who could get his hands on them. The defendant itself, we submit, would 
be most reluctant to have such a general rule established, because banks 
would be perhaps the greatest sufferers from the destruction of the safe- 
guards which have heretofore surrounded checks. 


Moreover, the Treasurer could not lawfully have intended the issuance 
of a bearer check’ He was paying public funds, and he could do so only 
for a public purpose. The public purpose involved in the issuance of this 
check was the payment of an obligation of the county. A responsible pub- 
lic officer is obligated to use reasonable care to see that the payment 
reaches the county's creditor. To issue a bearer check would be a self- 
evident failure to use reasonable care to-take even the minimum precau- 
tions to that end. The importance of this to the county is obvious. The 
interim payments were made because it was necessary that the contractor 
have funds to carry on the work, and this depended upon the plaintiff's 
receiving the payments. The effect of the diversion of these funds on the 
county's own interest is demonstrated by the fact that less than a month 
after American Security & Trust Company, through its intermeddling, 


7. “All money belonging to the County received by the Treasurer shall, : promptly 
thereafter, be deposited in such bank or banks as the County Commissioners 
may designate, . . . but no money shall be drawn from the said bank or banks 
except by a check signed by the Treasurer, or in his absence by the Chief Clerk 
to said Treasurer, and countersigned by the Comptroller of Baltimore County or 
his deputy, and endorsed by the person to whom it is paid;. . . Title 5, Code 


of Public Laws of Baltimore County, 8 66. 
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assisted in the diversion of these funds, the county was obliged to call upon 
the surety to complete the work. J.A. 68, 69) 


The other facet of the defendant's contention is that the words, "Kahn 
Engineering Company,” designated not Kahn Engineering Co., Inc. , but 
Academy Construction, Inc. 


The following circumstances shown by the plaintiff's evidence make 
it clear that there is no validity to this contention: 


The payment was made in pursuance of the written contract between 
the Commissioners of Baltimore County and Kahn Engineering Co. , Inc. 
In Maryland, where the check was drawn, the written contract identifies 


the intended payee, even though the payee apparently designated on the 
face of the check is another person. Lanasa v. Griswold, 151 Md. 26, 32, 
133 A 840.° 


There was no other corporation in the area, at the time the check 
was drawn, with a name remotely similar to that placed on the check. 


The indebtedness of the county was to the plaintiff, an important cir- 
cumstance in determining the identity of the intended payee. Joseph Mill- 
ing Co. v. First Bank of Joseph, 109 Or 1, 216 P 560, 29 ALR 358; 
Seidman v. North Camden Trust Co. , 122 NJL 580, 7 A 2d 406; Home 
Indemnity Co. v. State Bank of Fort Dodge, 233 Iowa, 103, 8 NW 2d 757, 
776. The reasonable inference to be drawn from ordinary experience is 
that, as between two persons claiming it, the drawer intended it for his 
creditor. This inference takes increased force from the fact that the 
drawer was a public officer, and a payment from public funds to one to 


8. In the Griswold case, the drawer of the check had previously entered into a 
written charter for the hire of the SS Belverton. The contract was with agents 
who intended to acquire the legal title to the vessel. The check was payable to 
"SS Belverton or owners”, and was designated as "For charter hire." The 
court held that the endorsement required was that of the parties to the written 
contract, even though the check on its face seemed clearly to designate another 
payee. 
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whom the county had no obligation would, a priori, be a breach of the pub- 
lic trust. Furthermore, the county's real assurance that the work would 
be done lay in its right to call upon the surety. It is horn-book law that 
any act of the obligee which increases the peril of the surety releases the 
obligation. It is hard to imagine an act more surely calculated to increase 


the peril of the surety than a payment to some one other than the contractor. 


It should be noted that the change in payee occurred coincidentally 
with the change of the name of the Maryland corporation. The reasonable 
inference is that when the Treasurer learned, through the change of name, 
that the previous checks had not been issued to the contractor, the relation 
with the surety alone would have been sufficient to cause him to take pre- 
cautions that thereafter the payments should go to the contractor. 


These circumstances, singly or in combination, justify a reasonable 
inference that the check was intended for the plaintiff, Kahn Engineering 
Co., Inc. No fact shown or indicated by the evidence supports a conten- 
tion that the Treasurer intended Academy Construction, Inc., to be the 
payee, when he knew of the change of name and omitted the really distin- 
guishing words, "of Maryland" from the name of the payee. _— 


The evidence thus clearly established the first element of the plain- 
tiff's claim: that it was the owner of the check. 


lll. The bank admittedly exercised dominion over plaintiff's property o 

ul orca pune: collecting, and paying the proce of the check to 

cademy Construction, Inc. 

American Security & Trust Company has stipulated its acts of domin- 

ion over the check upon which this suit is founded, including the payment 
of the proceeds of the check, $23,069.41, to Academy Construction, Inc., 
or on its account. (J. A. 98) The plaintiff's evidence demonstrated that 
there was no authority for any of these admitted acts of dominion over 
plaintiff's property. : 
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A. The endorsement purported to be plaintiff's signature, and was 
inoperative unless it had been authorized by Rein Engin eering 
Co. , Inc. 

When the check was received by American Security & Trust Company, 
it was accepted by the bank from Academy Construction, Inc. , on the 
strength of an endorsement which read, "Kahn Engineering Co., by L. 
Ray Troxell, Jr. President Deposit to Account of Academy Construction, 
Inc. Al 


This endorsement was a representation of compliance with the re- 
quirements of negotiation, which, of course, require that the check be 
endorsed by the payee. 28 DC Code (1951 edition), §301 provides that 
“An instrument is negotiated when it is transferred from one person to 
another in such manner as to constitute the transferee the holder thereof." 
. . . if payable to order it is negotiated by the indorsement of the holder, 
completed by delivery." The original holder is, by statutory definition, 
the payee. 


As has been demonstrated, Kahn Engineering Co. , Inc. was the payee 
of the check, and its signature was legally required for a valid negotiation 
of the instrument. There can be no serious question that Troxell intended 


the words he wrote on the check to have the appearance--however specious 
--of the signature of the lawful payee. The endorsement therefore pur- 
ported to be that of the plaintiff. 


endorsement under which the too. CK. 
Any consideration of the authority of L. Ray Troxell to endorse the 
plaintiff's check must begin with the fact that he was not president of 
"Kahn Engineering Co. ," as the endorsement represents him to be. He 
had never been employed in any capacity by plaintiff, as he was well aware. 
In response to a question as to such employment, he indicated that there 
had been none by answering, "Not directly." J.A. 95). Despite this, 
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Troxell admitted that he had placed the questioned endorsement on the 
check, and had deposited it in the account of Academy Construction, Ines 5 
the corporation of which he was in fact president. 


The unusualness of a situation in which one who is not employed in 
any capacity is authorized to endorse checks and deposit them in the bank 
account of some one other than the owner must be conceded, especially 
in the light of the rule that the authority to endorse is an extraordinary 
power, and purported grants of such authority are strictly limited. 


The authority of an agent may be actual or apparent, and actual au- 
thority may be express or implied.? The facts shown by the evidence in 
this case demonstrate that there was, and could be, no actual authority 
for Troxell's endorsement of the check. 


Agency is a matter as to which the law makes no presumption, and 
it is always a fact "to be proved, with the burden of proof resting upon the 
person alleging the agency to show, not only the fact of its existence, but 
also its nature and extent." Blacher v. National Bank of Baltimore, 151 
Md 514, 135 A 383, 49 ALR 1366, 1369; Mechem, Agency, §§255, 281, 


9. Troxell testified (J.A. 96, 97) that he had been instructed by Kahn and Bright 
to endorse the check. He stated that this instruction had been given at the time 
that the change of name of the Maryland corporation occurred; which was some 
four months before the check was written. Kahn stated categorically that he had 
never authorized Troxell to negotiate, or otherwise handle, checks belonging 
to Kahn Engineering Co., Inc. If this conflict of testimony were related to a 
material issue, the evidence is obviously a direct dispute between two wit- 
nesses which must be resolved by the jury. 

However, even if it were to be found that Kahn actually so instructed Trox- 
ell, this would be immaterial in the determination of whether there was actual 
authority for the endorsement. Kahn was the president and treasurer of the 
plaintiff corporation, and his authority as an officer was, like that of all cor- 
porate officers, limited to that granted him in accordance with the charter and 
by-laws. Those by-laws limited Kahn's authority to the receipt of moneys of 
the corporation and the deposit of those moneys in the corporate bank account 
in the Anacostia Bank. Thus, if Kahn himself had attempted to transfer funds 
to Academy by endorsing the check and delivering it, he would have exceeded 
his own authority. A fortiori, he could not delegate authority he did not have. 





26 


316, 318, 1344 (2d edition, 1914). One who deals with an agent, as the 
bank did here, assumes all the risk of lack of authority in the agent. 
Anthony v. Jasper County, 101 US 693, 25 L ed 589; Pasco County Peach 
Assn. v. Solley, 146 F 2d 880, 883 (CCA 4, 1944); Cf Philip Carey Co v. 
Thyson, 39 App DC 233, 237. This general rule of agency has been writ- 
ten into the law of negotiable instruments by statute. 28 DC Code (1951 
edition), §122, provides 
A signature by "procuration" operates as notice that the 
agent has but a limited authority to sign, and the principal is 


bound only in case the agent in so signing acted within the ac- 
tual limits of his authority. 


Troxell, by signing as president, indicated that he was signing as an 
agent, and his signature was, on the face of the instrument, by procura- 
tion. Cf, Clinton v. Hibbs, 202 Ky 304, 259 SW-356, 35 ALR 462. 


Troxell's lack of authority to endorse the check is incontestable in the 
light of the by-laws of the plaintiff. Article VII of these by-laws makes it 
the exclusive duty of the treasurer of the corporation to receive its funds 
and to deposit those funds in the corporation's depositary. J.A. 123). In- 
sofar as actual authority may be in issue, this article of the by-laws 
plainly excludes any possibility of any endorsement except for the purpose 
of making a deposit in the corporation's bank account. The by-laws of 
this corporation, like those of all corporations, govern the authority which 
may be granted to its agents. 2 Fletcher on Corporations, §434, p. 305 
(Revised edition, 1931); Savoy Silk Mfg. Co. v. Royal Piece Works, 
103 NJL 137, 134 A 663. 


Inasmuch as the authority to endorse and deliver the check to Acad- 
emy Construction, Inc., could not have been granted to Troxell expressly, 
it is clear that there could be no implied authority for his acts. Implied 
authority is a form of actual authority, which, as has been shown, simply 
could not exist in the light of the corporation's by-law. 
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The bank asserts that it should not be bound by this by-law, because 
it neither knew of, nor had a duty to inquire as to the private acts of the 
plaintiff.!° This contention is answered by the established rule that those 
dealing with corporations are necessarily aware that a corporation can 
act only through agents, and must deal with corporate agents at their own 


peril. Standard Steam Specialty Co. v. Corn Exchange Bank, 220 NY 478, 
116 NE 386, 387; Merchants’ & Mfgrs. Assn. vy. First National Bank, 40 


Ariz. 531, 14P 2d 717; Passaic-Bergen Lumber Co. v. United States 
Trust Co., 110 NJL 315, 164A 580. This general obligation resting upon 
those dealing with corporations applies with special force to the accept- 
ance of a check by a collecting bank, which has the burden of knowing at 
its peril that the endorsement is in fact genuine. Hamlin's Wizard Oil 
Co. v. United States Express Co., 265 Ill 156, 106 NE 623, 625, 626; 


10. The bank rests this assertion (J.A. 106) of lack of duty to inquire as to the 
authority of Troxell on the Uniform Fiduciaries Act. However, a reading of 
the applicable section of the statute makes it clear that the bank is not relieved 
of its obligation to discover the existence of the claimed authority. _ 

This section, 28 DC Code (1951 edition), § 2304, reads, in pertinent part, 
as follows: “If any negotiable instrument. . . payable or indorsed to his 
principal is indorsed by a fiduciary empowered to indorse such instrument on 
behalf of his principal, the indorsee is not bound to inquire whether the fiduciary 
is committing a breach of his obligation as a fiduciary in indorsing or deliver- 
ing the instrument, . . . If, however, such instrument is transferred by the 
fiduciary . . . in any transaction known by the transferee to be for the per- 
sonal benefit of the fiduciary, the creditor or other transferee is liable to the 
principal if the fiduciary in fact commits a breach of his obligation in transfer- 
ring the instrument.” 

By its express terms, this statute has no application unless the agent is in 
fact empowered to endorse the instrument. The purpose of the statute is to 
afford protection to innocent dealings with an authorized agent who subsequent- 
ly misappropriates his principal's funds. The distinction lies in the authority 
or lack of authority for the agent's endorsement. Callaway v. Hamilton Na- 
tional Bank, 90 US App DC 228, 233, 195 F 2d 556. Consequently, the bank 
cannot claim the protection of the Uniform Fiduciaries Act until the authority 
of the agent to endorse the instrument has been established. Since this is pre- 
cisely what the bank cannot do, the rule established by the Negotiable Instruments 
Law, which makes the endorsement totally inoperative is the governing rule. 
The burden to know that Troxell lacked authority was upon the bank, 
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Home Indemnity Co. v. State Bank of Fort Dodge, 233 Iowa, 103, 8 NW 2d 
$87, 787; Schmidt v. Garfield Bank, 64 Hun 298, 19 NYS 252, 257; Thomas 


v. First National Bank, 101 Miss 500, 58 S 478, 480; Security Fence Co. 
v. Manchester Federal Savings & Loan Assn, -- NH ---, 136 A 2d 910, 
Cf National Metropolitan Bank v. United States, 79 US App DC 54, 56, 
142 F 2d 474, aff'd 323 US 454, 68 S Ct 354, 89 L ed 383. 


The failure of the bank to take reasonable, or any, precautions to 
determine the authority of Troxell to endorse the check was the sole cause 
of the loss. Since the bank took the check at its peril, it should not be 
permitted to complain of its lack of knowledge concerning Troxell's ac- 
tual authority. 


C. No conduct on the part of the plaintiff justified any reasonable 


person in assuming that Troxell had authority to endorse the 
check. relied on nothing whic 2 ee “ 
onsequently, there co no apparent authority. 


The lack of Troxell's actual authority has been demonstrated. Nei- 
ther did he possess apparent authority based on any conduct of the plain- 
tiff, known to the bank. Schimmelpennich v. Bayard, 1 Pet 264, 290, 7 
L ed 135. In order that a principal may be bound by the acts of an agent 
on the ground of ostensible authority, the person dealing with the agent 
must have knowledge of the circumstances from which the apparent author- 
ity may be inferred, and must have acted in reliance on those circum- 
stances. Ulen v. Knecttle, 50 Wyo 94, 58 P 2d 446, 111 ALR 565. 


The course of conduct upon which a claim of apparent authority must 
be founded consists of the following facts: that the Maryland corporation 
acted as plaintiff's agent supervising the work on the job site; that one 
check payable to plaintiff was placed in an account maintained in the name 
of the Maryland corporation, to the knowledge of J. Leon Kahn; that the 
three subsequent checks were expressly made payable to the Maryland 
corporation, and were negotiated by it. The plaintiff had no knowledge 
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of the fact that the Maryland corporation continued to maintain a bank ac- 
count under its former name, and to submit requisitions under a name it 


knew it no longer was entitled to use. (J. A. 83) 


There is, of course, no challenge to the assertion that the Maryland 
corporation was an agent of the plaintiff in connection with the Parkville 
job until the disassociation of Kahn from the Maryland company. That 
fact affords no basis for an assumption that it had authority to endorse 
checks belonging to the plaintiff. The power to bind a principal by the 
making, accepting, or endorsing of negotiable paper is an important one, 
not lightly to be inferred. The law properly regards such an authority as 
extraordinary, and not included within the terms of general grants. l 
Mechem on Agency, §969 (2d edition, 1914); Coleman v. Seattle National 
Bank, 109 Wash 80, 186P 275, 12ALR10622 


This principle makes it clear that the bank was not entitled to rely on 
any assumption that Troxell, because of his relation to Academy, was 
authorized to endorse the check. It is equally clear that the bank in no 
way relied on anything except the supposed responsibility of its depositor. 
It knew nothing of any of the prior dealings--whatever they might have 
been--between Troxell and the plaintiff, or between Academy and the 


ll. As a practical matter, cases holding banks responsible for accepting checks 
on unauthorized endorsements usually involve a person who was an employee or 
other agent of some kind, because ordinarily a total stranger has no access to 
the check, and thus no opportunity to negotiate it without authority. Ilustrative 
of the wide variety of agents who have been held to lack authority to endorse are 
Coleman v. Seattle National Bank, supra (representative authorized "to transact 
all business" for the principal); Merchants Bank vy. National Capital Press, 53 
App DC 59, 288 F 265 (bookkeeper); Good Roads Machinery Co. v. Broadway 
Bank, --Mo App ---, 267 SW 40, and Fidelity & Deposit Co. v. Fort Worth Na- 
tional Bank, (Tex Comm App, 1933), 65 SW 2d 276 (local branch manager); At- 
lantic Trust Co. v. Subscribers to Automobile Insurance Exchange, 150 Md 470, 
133 A 319 (resident manager with authority to endorse for deposit to principal’s 
account); Rosacker v. Commercial State Bank, 191 Minn 553, 254 NW 824, 94 
ALR 551, and Crahe v. Mercantile Trust & Savings Bank, 295 Ill 375, 129 NE 
120, 12 ALR 92 (attorney with interest in proceeds of check); Independent Oil 
Men's Assn. v. Fort Dearborn National Bank, 311 Ill 278, 142 NE 623 (executive 
secretary of a trade association) 
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plaintiff, a fact conclusively established by the testimony of Chester B. 
Sellner, the bank's treasurer: (J. A. 100, 101) 


Q. Now, did you make any investigation, did your bank make 
any investigation, Mr. Sellner, to discover any authority 
of L. Ray Troxell to endorse a check for Kahn Engineer- 
ing Company? A. No. 


On what did your bank rely in accepting this check? A. 
The check was accepted as a deposit along with three 
other checks and there was no inspection made, nor was 
it known at the time that this check was payable to Kahn 
Engineering Company, a company, whichever it is des- 
cribed as here. 


x * ® 


You say that when the bank accepted this check, it was 
not aware of the fact that the payee was Kahn Engineer- 
ing Company? A. There was no search made to deter- 
mine the payee of the check or the endorsement of the 
check. 


At the time that the bank accepted this check and collected 
it, did the bank know any of the facts concerning the Park- 


ville Fire and Police Station job or about the prior checks 
that have been shown? A. Not to my knowledge, not to 
the knowledge of anyone that I talked to. 


x * 


Isn't it a fact, Mr. Sellner, that you accepted this check 
on the responsibility of the depositor, Academy Construc- 
tion Company? A. Yes. 

This testimony of the responsible officer of the bank forecloses any 
claim of apparent authority, since reliance is integral to the concept of 
apparent authority. Callaway v. Hamilton National Bank, 90 US App DC 
228, 235, 195 F 2d 556. 


The testimony produced by the plaintiff thus established its ownership 
of the check and the lack of authority for Troxell's endorsement. The 
direction of the verdict was clearly error, unless it can be shown that 
there is a basis for holding the plaintiff to be precluded from setting up 
the want of authority. 
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- IV. There is nothing shown by the evidence which precludes plaintiff 
from setting up Troxell's want of authority. | 
Since, as has been shown, there was neither actual nor apparent au- 
thority for the indorsement of the check, it is wholly inoperative, under 


the express terms of the Negotiable Instruments Law, unless the plaintiff 
s "precluded" from asserting that want of authority. | 


The word "precluded" in the context of the Negotiable Instruments Law 
is synonymous with "estopped". Callaway v. Hamilton National Bank, 90 
US App DC 228, 195 F 2d 556; B. F. Saul Co. v. Rich Wine & Liquor Co., 
120 A 2d 208 (DC Mun App, 1956); Union Trust Co v. Soble, 192 Md 427, 
64 A 2d 744; Home Credit Co. v. Fouch, 155 Md 396, 142 A515. In the 
latter case, the court said: (155 Md. at p. 396) 


The word "precluded," as used in this action, is synony- 
mous with the word "estopped," and it does not include rati- 
fication or adoption in their primary meaning, but only when 
they involve some elements of an estoppel. . . . It seems 
well settled that estoppel which precludes the defense of forg- 
ery, may arise from conduct, silence, or laches, if by such 
conduct or silence, the holder has been misled to his prejudice. 

. . In First National Bank v. Wolfe, 140 Md 477, this court, 
peaking through Judge Pattison, said: The law applicable to 
cane poeaae this character is that one by his conduct, or by mere 
silence, may estop himself from defending against the pay- 
ment of a note on the ground that the signature thereto was a 
forgery, if irietShown tkarth€:holder, in relying thereon, 
was misled thereby to his injury, provided it be further shown 
that it was the duty of the party, and he had an opportunity to 
speak. Ad 


In its motion for directed verdict, made orally in the trial court, the 
defendant sought to justify an estoppel on the grounds that plaintiff "stood 
by and allowed this transaction to take place;" laches in making claim; 
and upon the principle that where one of two equally innocent parties must, 
bear a loss, the loss should fall upon the person whose actions set the pos- 
sibility of loss in motion. J. A. 106, 108, 109) 


There is nothing in the evidence to support any of these assertions. 
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could reasonably have been misled, or upon which the 
relied in accepting check. 

The assertion that the plaintiff stood by and allowed "this transaction" 
to develop makes it necessary to point out that the issue in this case is 
Troxell's authority or lack of authority to endorse the check. Whatever 
the plaintiff did or did not do is of no consequence unless it could reason- 
ably mislead the bank into believing that Froxell had authority to endorse 
the check for the owner, and unless the bank, in accepting the check, 
relied upon that conduct. 


As has been demonstrated, supra, pp. 28 to 30, there was no conduct 
on the part of the plaintiff, and no conduct on the part of the Maryland 
corporation of which the plaintiff knew, which justified a belief that Troxell 
possessed the necessary authority. Was the plaintiff obligated to know of 
the acts of the Maryland corporation? 


After April, 1954, Kahn Engineering Co., Inc., was completely 
separate and distinct from Academy Construction, Inc, except for the 
fact that Herbert L. Bright continued as a stockholder in plaintiff, and as 
the sole stockholder of Academy. The supervision of the Parkville job 
was a part of Bright's duties for the plaintiff. As it turned out, Bright 
was a faithless agent who, in the interest of the corporation of which he 
was the sole stockholder, permitted the diversion of the payments for 
May, June, July, and August for the benefit of his own corporation. 


The only conduct which can be pointed to as justifying the preclusion 
of plaintiff is that for a period of some four months, it relied upon the 
good faith of its agent, Bright. But such reliance, certainly in the absence 
of any additional information, is not negligence. Charles M. Britt Com- 


pany, Inc. v. Barefoot & Tatum Drugs, Inc., 240 NC 755, 83 SE 2d 883, 
884. 


But assuming that the plaintiff's reliance on Bright was negligent--and 
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in retrospect it appears most unwise--there was no proximate causal re- 
lationship between plaintiff's lack of caution and the act of the bank in ac- 
cepting the check from Troxell, the direct and proximate cause of which 
was the bank's own negligence in failing to make any investigation of his _ 
authority. 


This Court has repeatedly affirmed its adherence to the principle 
that no conduct can be asserted as a basis for estopping a claim of want - 
of authority for a signature upon a negotiable instrument unless that con- 
duct was the proximate cause of the loss. City Bank v. Hamilton National 
Bank, 71 App DC 226, 227, 106 F 2d 588; National Metropolitan Bank vy. 
Realty Appraisal & Title Co. , 60 App DC 86, 87, 47 F 2d 982; Washington 
Loan & Trust Co. v. United States, 77 US App DC 284, 286, 134 F 2d 59; 
National Metropolitan Bank vy. United States, 79 US App DC 54, 55, 142 
F 2d 474. , 


It is, perhaps, but another way of stating this rule to observe that 
there is no basis for an estoppel in this case because the bank did not rely 
upon any action or non-action of the plaintiff, an essential for the applica- 
tion of the doctrine. In Hardy v. Chesapeake Bank, 51 Md 562, 590, the 
court stated the applicable principle in this language: 7 


This doctrine of estoppel in pais is applied to a great vari- 
ety of circumstances, but its great object is to prevent injus- 
tice being done, where one part has been led into error by the 
fault or fraud of the other. It is a most valuable doctrine for 
the promotion of justice; but it can have no application except 
when the party invoking it can show that he has been induced ; 
to act or refrain from acting, by the acts or conduct of the ad- 
verse party, under circumstances that would naturally and 
rationally influence ordinary men. It can, therefore, only 
be set up and relied on by a at who has been a misled 
to his injury; for if not so mi can have no ground for 
the protection that the principle affords. . .. | 
--Emphasis supplied 


As has been pointed out, Mr. Sellner's testimony establishes that the 
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bank relied upon the supposed responsibility of its depositor, and not on 
the conduct of the plaintiff. In choosing so to act, the bank assumed the 
risk inherent in its failure to make even the most casual investigation as 
to the genuineness of the endorsement, A mere examination of the check 
might have prevented the loss, but the bank admittedly did not even make 
this cursory effort. "Where a person has a safe way and abandons it for 
one of uncertainty, he can blame no one but himself if he meets with mis- 
fortune." Armstrong v. Pomeroy National Bank, 46 Ohio St 412, 22 NE 
866, 6 LRA 625, 629. 


B. The plaintiff had no duty to notify the bank of Troxell's want « _ 
of authority. time apse tween the 8 ing of 
e check and plaintiff's dem was not unreason pe Sepeee 
y since no injury resulting from apse of time 
shown. 


The defendant complained, in the trial court, of the fact that it was 
not notified of the plaintiff's claim until June 10, 1955, a day or two less 


than ten months after it had accepted and negotiated plaintiff's check. 
The record is devoid of any evidence which would show any significant 
change in the ability of the defendant to recoup its loss against its depos- 
itor. 


The evidence J. A. 83, 84) shows that the plaintiff had no knowledge 
of the issuance of the check at or prior to the time when the bank accepted 
it in August, 1954. Plaintiff's first knowledge of the check was obtained 
when Mr. Kahn obtained, in response to a request for a schedule of the 
payments claimed by the county, photostatic copies of all of the checks 
in the latter part of September or the first part of November. J.A. 30) 


The lapse of time between the plaintiff's learning of the claim and 
its demand on the bank was seven months or less. The reasonableness 
of this period must, of course, be judged in the light of all the circum- 
stances, one of the most important of which is the practical impgssibil- 
ity of any effective action by the plaintiff while the surety was engaged in 





35 


reaching a settlement with the county. This was concluded in February, 
1955. J.A. 162) 


But, as a matter of law, the defense of laches is not available to the 
defendant. Lindsley v. First National Bank, 325 Pa 393, 180 A 876, 880; 
Hamlin's Wizard Oil Co. v. United States Express Co. , 265 Ill 156, 106 
NE 623; Lindenthal v. Northwest State Bank, 221 Ill App 145; Miller v. 
Lake View State Bank, 240 Ill App 395; Stern v. President & Directors of 
Manhattan Co. , 134 Misc 341, 235 NYS 634; California Stucco Co. v. 
Marine National Bank, 143 Wash 341, 268 P 391, 67 ALR 1531; C£, 
Clearfield Trust Co. v. United States, 313 US 363, 63 S Ct 573, 87 L ed 
838. 


An estoppel resting upon delay in making demand on the bank would 
necessarily take its departure from a duty resting upon the plaintiff to 
notify the bank. There was no such obligation on the plaintiff, because 
the facts upon which plaintiff's claim is based were facts which the bank 
had a legal obligation to know. United States v. National Exchange Bank, 
214 US 302, 29S Ct 665, 53 L ed 1006; White v. Continental National 
Bank, 64 NY 316, 320, 321, 21 Am Rep 612. The plaintiff's claim arose 
from the tort of the bank in converting its property, and, as the court, ) 
in Lindsley v. First National Bank, 325 Pa 393, 190 A 876, 880, observed, 

But the plaintiff, as payee, stood in no legal relation to ; 

the defendant as a collecting bank at the time of the forgery 

and therefore owed no duty to defendant. The statute of lim- 

itations specifies the period in which plaintiff could sue for | 

redress, unless, before the period expired, the payee pre- | 

cluded himself by representations adopting the signature, or: 

otherwise assenting to the passage of title. 

There was in this case no duty upon the plaintiff to speak; 7 was 
no unreasonable delay in the demand; and there is ng. showing of injury to 
the defendant. Consequently, there is no basis for holding the pletnett 
estopped by laches. 
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C. The bank was negligent as a matter of law in oe the check 
without any investigation o genuineness 0 endorsement. 
It, refore, cannot claim proecum as an innocent party under 
uitable ocent parties must 


eq e that, if one of two 
suffer, the loss sho rne by the one through whose t 
e injury ame possible. 


The final ground upon which the defendant urged that the plaintiff is 
precluded is that both were innocent parties and that it was plaintiff's act 
which set in motion the possibility of loss. 


The facts demonstrate to the contrary. The bank was not an innocent 
party, but was, in fact, almost unbelievably negligent by its own admis- 
sion. It took a check for $23,069.41, and did not even look at the name of 
the payee, much less meet its legal obligation to satisfy itself of the gen- 
uineness of the endorsement. It was this negligence of the bank which was 
the sole cause of the loss. National Metropolitan Bank v. Realty Appraisal 
& Title Co. , 60 App DC 86, 87, 47 F 2d 963; District National Bank v. 
Washington Loan & Trust Co. , 62 App DC 198, 199, 65 F 2d 831;"City.- 
Bank v. Hamilton National Bank, 71 App DC 225, 108 F 2d 58;; Washing- 
ton Loan & Trust Co. v. United States, 77 US App DC 284, 134 F 2d 59; 
Insurance Co. of North America v. Fourth National Bank, 12 F 2d 100, 
102 (ND Ga 1926). In the latter case, Judge Sibley, in language specifi- 
cally approved in Washington Loan & Trust Co. v. United States, supra 
(77 US App DC at p. 287), rejected the argument raised by the defendant. 
He said: 


I do not perceive that the equitable doctrine ought to ap- 
ply that, if one of two equally innocent parties must suffer by 
the act of a third, the loss should be borne by the party through 
whose fault the injury became possible. The fraud of a trusted 
agent does not always fix the loss on his innocent principal, 
as against the third person injured, though the principal was 
careless. It does so only when the principal has failed in his 
duty. In this case the duty to see that these indorsements 
were genuine was on the bank, and those under whom it took, 
and not on the insurance company. The insurance company 
is not complaining of the acts of its fraudulent agent. It is 
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complaining of the dereliction of the bank, a dereliction which 
seems to me to be clearly established by law. . . . 


CONCLUSION 


The plaintiff's claim is for damages for the bank's conversion of the 
plaintiff's check. The essential elements of this claim are the ownership 
of the check; acts of dominion over the property by the bank; the want of 
authority for those acts of dominion. Each of these elements was shown 
by the evidence presented by the plaintiff at the trial. Since the plaintiff 
pleaded and proved a valid claim for relief against the defendant, it was 
error for the trial court to sustain the defendant's motion for a directed 
verdict at the close of the plaintiff's evidence. 


The judgment of the court below should be reversed. 


Respectfully submitted, 


CARL W. BERUEFFY 


1625 Eye Street, N. W. 
Washington, D. C. 


Attorney for the Appellant 
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(i) 
QUESTIONS PRESENTED 


In the opinion of appellee the questions presented are: 


1. Did appellant, Kahn Engineering Co., Inc., make a prima facie 
case establishing by all its evidence that it was the payee of a check 
which was payable to "Kahn Engineering Company", which check was 
one of a series of checks issued pursuant to requisitions by Kahn 
Engineering Co. of Md. Inc., all delivered to Kahn Engineering Co. of 
Md. Inc. and all of which had been endorsed by the latter corporation? 


2. If the first question is answered affirmatively, then the 
questions presented are whether appellant likewise proved 


(1) that it had not authorized the endorsement, 


(2) that it had not received the benefits of the 
proceeds of the check, 


(3) that the check was not a bearer instrument, 
requiring no endorsement, 


(4) that it had not ratified the endorsement, 


(5) that it was not barred from claiming the 
endorsement was unauthorized by equitable estoppel, 
or laches, 


(6) that it was not precluded from recovery by 
its contributory negligence, 


(7) that it had not released its claim. 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,394 


KAHN ENGINEERING CO., INC., 
Appellant, 


Vv. 


AMERICAN SECURITY AND TRUST COMPANY, 
Appellee, 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellant, Kahn Engineering Co., Inc. claims damages from 
American Security & Trust Company, hereinafter called the bank, for 
alleged conversion by the latter of a check dated August 11, 1954, 





payable to Kahn Engineering Company drawn by the Treasurer of 
Baltimore County on Towson National Bank, Towson, Maryland in the 
amount of $23,069.41. The check was indorsed in blank 

Kahn Engineering Co. 


L. Ray Troxell, Jr. 
President 


and was marked for deposit to the account of Academy Construction, 


Inc. (J. A. 118a, 118b). Academy Construction, Inc. was a corporation 


formerly known as Kahn Engineering Co. of Md., Inc. (J. A. 60) The 
check was deposited to the account of Academy in appellee bank and 
was, in the regular course of business, duly collected and credited to 
the account of said Academy Construction, Inc. (J. A. 98-99) 


At the conclusion of appellant's case the Court below directed a 
verdict upon motion of appellee. (J. A. 17-18, 110-111) 


As the interrelations of the corporations and individuals here 
involved are essential to an understanding of the merits of the case 
and the verdict below, they should be set out in some detail. 


In the latter part of 1953 two corporations with similar names 
were doing business in the area of the District of Columbia and Mary- 
land, i.e. Kahn Engineering Co., Inc. organized under the laws of the 
District of Columbia (J. A. 20, 111-113) and Kahn Engineering Co. of 
Md., Inc. organized under the laws of Maryland (J. A. 25). 


These two corporations were and had been closely linked. 
During the latter part of 1953 and until April, 1954, the following 
relation existed between the corporations and individuals: 





Kahn Engineering Co., Inc. Kahn Engineering Co. of Md., Inc. 


STOCKHOLDERS . 
J. Leon Kahn and wife -1/21 J. Leon Kahn -1/23 
Herbert L. Bright and wife - 1/2 2 Herbert L. Bright -1/2 3 

OFFICERS | 
President - J. Leon Kahn 4 L. Ray Troxell, Jr. 5 
Treasurer - J. Leon Kahn ° Herbert L. Bright” 
Secretary - Mrs. J. Leon Kahn J. Leon Kahn 9 
DIRECTORS 

J. Leon Kahn 1° J. Leon Kahn?! 
Herbert L. Bright 1° Herbert L. Bright )” 


Mrs. J. Leon Kahn?° 





1 J..A. 86-87, 175 

2 jJ.A. 22, 170 

3 J.A. 25, 88, 181 

4 J.A. 20, 38, 87, 112 

5S J.A. 55, 94. Atanearly period one Mark Fox was PresidentJ.A, 25, 96 
6 J.A. 21, 33, 37 . 
7 %J.A. 25 

8 J.A. 37, 86-87, 112 

9 J.A. 25, 395, 52, 140 

10 J.A. 86 

11 J.A. 39, 89, 183 

12 J.A. 183 


On October 23, 1953, a bid accompanied by a bid bond was 
submitted by Mark C. Fox, the president of Kahn Engineering Co. 
of Md., Inc., as attorney in fact for Kahn Engineering Co., Inc. (J. A. 
42, 124-125) to the Baltimore Department of Public Works to con- 
struct the Parkville Fire and Police Station hereinafter called the 
Parkville job (J. A. 41). 


This was a successful bid, and a contract dated November ri, 
1953, between the Commissioners of Baltimore County and Kahn 
Engineering Co., Inc. was entered into (J. A. 113-116). This contract 


was signed for Kahn Engineering Co., Inc. by Herbert Bright (who 
was not an officer of Kahn Engineering Co. Inc.) and witnessed by 
Mark Fox (J. A. 116). The performance bond was executed by 

J. Leon Kahn on behalf of Kahn Engineering Co., Inc., and there 

is an indication that J. Leon Kahn, individually, agreed to indemnify 
Maryland Casualty Company, the surety (J. A. 24). 


The check in question arose out of the performance of this 
contract by the Maryland corporation. From the outset there was 
an arrangement by which the Kahn Engineering Co. of Md., Inc. 
performed the work and secured the payments therefor. Mr. Kahn 
testified that the Maryland corporation was "acting as our agent 
on this job" (J. A. 45). As agent the Maryland corporation arranged 
for subcontracts, supervised the job and was to execute the job 
(J. A. 45). The office of Kahn Engineering Co., Inc. was in Wash- 
ington, D. C. (J. A. 45, 77, 75) and the office of Kahn Engineering 
Co. of Md., Inc., was in Baltimore (J. A. 71, 85). The job was 
located about eight miles north of Baltimore (J. A. 45). Appellant's 
president, Kahn, knew that monthly requisitions were to be made 
to the County and monthly payments were to be received during 
the progress of the work (J. A. 54). He intended that these pay- 
ments were to go to the Maryland corporation and were to be used 
by that corporation to pay the expenses on the job (J. A. 56). At 
the outset, because appellant's president knew that the payments 
on the job should be applied to the work on the job, a special 
account was set up in the name of the Maryland corporation to 
handle the receipt of such payments and the disbursement of such 
funds (J. A. 50-51). Mr. Bright was told by Mr. Kahn that the 
funds from the Parkville job were to go to the special account and 
the Maryland corporation was to handle the obligations against that 
account (J. A. 51). 
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It is clear that the Maryland corporation was to have the manage- 
ment and disposition of the payments on the Parkville job. Kahn de- 
scribed payments on the Parkville job as being money of the Maryland 
corporation. On being asked specifically about a payment expected to 
be received on the Parkville job by the Maryland corporation around 
the last of July 1954, Kahn stated: 3 

"I do not recall what moneys came in to them 


because I had no control of their moneys." 
(Emphasis added, J. A. 80) 


It was never intended that any of the checks in payment for work 
as it progressed were to be brought to Washington for the indorsement 
of the president of Kahn Engineering Co., Inc. (J. A. 51). 


The first requisition on this job was dated January 8, 1954, 
forwarded on the stationery of Kahn Engineering Company of Md., Inc., 
and signed by Mark Fox as attorney in fact for Kahn Engineering Com- 
pany, Inc., and was in the amount of $13,806.44 (J. A. 126-126b). It 
was requested that the check for this requisition be sent to the Balti- 
more office of Kahn Engineering Company of Md., Inc. (J. A. 126). 

The check issued pursuant to this requisition was payable to Kahn 
Engineering Co. Inc., but was deposited by an indorsement for deposit 
to a special account of Kahn Engineering Co. of Md., Inc. (J. A. 127). 
Kahn did not see this check (J. A. 47), but he knew that it had gone into 
the account of the Maryland corporation as he signed checks drawn on 
that account (J. A. 48).. The checks from the Parkville job were to be 
placed in the account of the Maryland company and it was to handle the 
obligations on that job (J. A. 51). 


Pursuant to the pattern that the president of Kahn Engineering 
Co., Inc. testified he had set up to handle the Parkville job (J. A. 56) 





and in order to enable the Maryland company to receive the checks 
in payment for the job and to pay the obligations against the job, a 
special account was set up in Baltimore so that the Maryland com- 
pany could deposit the Parkville checks to that account and handle 
the obligations of that contract out of that account (J. A. 51). 


On about February 5, 1954, before the second check was 
issued, Mr. Kahn as secretary of the Maryland corporation parti- 
cipated in resolutions changing the bank account of the Maryland 
corporation to the Mercantile Safe Deposit and Trust Company in 
Baltimore, Maryland (J. A. 53). Mr. Kahn knew that the requisi- 
tions were being regularly made by the Maryland corporation and 
that the payments were being deposited to the account of the Mary- 
land corporation and that the Maryland corporation was making 
payment on charges against the job out of the Maryland corporation 
(J. A. 54-60). He did not see any of the checks that were drawn by 
Baltimore County until September, 1954 (J. A. 47, 50, 56, 58, 60, 
63, 65, 66). Mr. Kahn knew that the checks as issued were being 


deposited by the Maryland corporation in the Maryland corporation's 


account (J. A. 48, 50, 55, 56, 59-60, 65-66). 


The following table shows in concise form the course of 
conduct by the parties through September, 1954: 


Std et ae 
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? 
~ “~*~ REQUISITIONS AND PAYMENTS ON PARKVILLE JOB 
Named Amount of Date of 


Requisi- Requisition Contractor on Requisition Payment Indorsements on Check 
No. tion Date Submitted by Requisition and Check Check Payee on Check (Other than Banks) 
1 1/8/54 Kahn Engr. Co. Kahn Engineering $13, 806.44 1/20/54 Kahn Engineering Co. For deposit only to 
Inc. Company Incorporated Inc. the credit of 
Contractor 


Kahn Engineering Co. 
of Md. Inc. Special 








Account 
2 2/4/54 —L. Ray Troxell, Jr. Kahn Engineering 4,860. 01 2/10/54 Kahn Engineering Co. For deposit only to 
President Company of Maryland, of Md. Inc. the credit of 
Inc. Kahn Engineering Co. 
Inc. of Md. 
3 3/5/54 Ray Troxell, Jr. Kahn Engineering 17,541. 00 3/10/54 " nn 
Contractor Company of Maryland, 
Incorporated 
4 3/20/54 a Kahn Engineering 18, 940.50 4/9/54 Kahn Engineering Co. " 
Company of Maryland, of Maryland, Inc. 
Inc. 
5 4/30/54 " " 22, 343. 85 5/12/54 Kahn Engineering " 
Company 
6 6/7/54 Ray Troxell " 18, 175.50 6/16/54 " For deposit only 
Contractor 


7 7/1/54 Ray Troxell, Jr. 


Contractor 


Kahn Engineering 


18,575.41 7/9/54 " 
Company of Md. Inc. 


Y 


Kahn Engineering Co. 


Kahn Engineering 
Company 
L. Ray Troxell, Jr. 
President 
Payable to: 
Academy Construction, 
Inc. 
For deposit only to the 
credit of 


ce ai Ba Sak ines ol a A IOS Ge air rae ear of ak Geek weno eo i | le lout v mia 4 wav (Go ewiehem¢ oe Academy Conatviction, Ine> 


8 7/30/54 * 


Kahn Engineering 
Company of Maryland, 
Inc. 


23, 069.41 8/11/54 ” 


Kahn Engineering Co. 


L. Ray Troxell, Jr. 
President 


Deposit to account of 
Academy Construction, Inc. 
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In April, 1954, Mr. Kahn sold his stock in the Maryland corpora- 
tion to Mr. Bright. The name of Kahn Engineering Co. of Md., Inc., 
was formally changed to Academy Construction, Inc. Mr. Kahn partici- 
pated in this change of name (J. A. 26, 60, 139-140). These changes 
however made no difference in the management or responsibilities of 
the Parkville job. Mr. Kahn testified that there was a discussion among 
the interested parties as to whether the change of name would affect the 
carrying out of the Parkville job. Mr. Kahn admitted such a discussion 
and testified that "'the discussion was that the job would go on as 
scheduled as heretofore."" (J. A. 61) The record shows that the requi- 
sitions for April, May, and June, 1954, were submitted in the name of 
the Maryland corporation and that the checks in payment thereof were, 
in each case, issued to "Kahn Engineering Company" and that in each 
case the checks were deposited to the account of the Maryland corpora- 
tion and presumably used to pay charges against the construction of the 
job (J. A. 63-67, 141-152). 


The check here at issue was made pursuant to a requisition dated 
July 30, 1954, reciting the name of the contractor as Kahn Engineering 


Company of Maryland, Inc., signed by Ray Troxell, Jr., contractor, in 
the amount of $23,069.41 (J. A. 151-152). The Treasurer of Baltimore 
County under date of August 11, 1954 issued his check in the above 
amount payable to Kahn Engineering Company (J. A. 118a). This check, 


like all other checks on the job, went to the organization submitting the 
requisition (J. A. 56). On August 10, 1954, Academy Construction, Inc. 
opened an account with appellee bank (J. A. 102). The check in ee 
was indorsed by hand (J. A. 118b): 


Kahn Engineering Co. 
L. Ray Troxell, Jr. 
President 
Deposit to account of 
Academy Construction, 
Inc. 
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This check was deposited to the account of the Maryland corpora- 


tion, was forwarded for collection, collected, and the proceeds paid out 
in regular course upon the order of Academy Construction, Inc. 
(J. A. 98-99). 





On August 27, 1954, the Maryland corporation submitted a voucher 
for payment No. 9 in the amount of $17,119.13 (J. A. 68, 152-154). The 
check in payment of this requisition was dated September 3, 1954, and 
in the above amount, was payable to Kahn Engineering Company. This 
check was indorsed for deposit only to the credit of Kahn Engineering 
Co., Inc., and was paid to that company (J. A. 69-70, 155). All subsequent 
payments were also received by Kahn Engineering Co., Inc. Sa A. 72-76, 
158, 161, 162). 


Although appellant through its president Mr. Kahn knew specifically 
of the indorsement of the check here in issue in the latter part of Sep- 
tember or the early part of October, 1954, (J. A. 30, 66)2° and in October, 
1954, discussed with his attorney whether there was a claim against the 
American Security & Trust Company because of the indorsement (J. A. 
87), no notice of the alleged unauthorized indorsement was given to 
appellee on behalf of appellant until June 10, 1955 (J. A. 102, 180). The 
account of Academy Construction, Inc., in appellee bank, was not closed 
until April 5, 1955, eight months after appellant had knowledge of the 
facts surrounding the indorsement of the check in question (J . A. 102). 


On about September 3, 1954, Kahn and Bright executed a series of 
documents by which they set out their rights and duties each to the other 
(J. A. 163-179). Among such documents was a release running from 
Kahn Engineering Company, Inc. to Herbert L. Bright and his wife of 
"all of the indebtedness presently owing to Kahn Engineering Company 
by Academy Construction, Inc." (J. A. 179, 90). Kahn admitted the 
release (J. A. 90). ) 


13 


Although the record shows that Kahn saw all these checks "the latter part 
of September or the first part of November [1954]"(. A. a0) it is clear 
that the "first of October" was intended (J. A. 66). 
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After the documents of September 3, 1954, appellant took over 
and completed the Parkville job, and there was a final settlement 
between the County and appellant (J. A. 27, 28). 


STATUTES INVOLVED 


It is believed that the following relevant parts of statutes which 
were not included in the brief of appellant are involved: 


‘Uniform Negotiable Instruments Law, Title 28, 
D. C. Code, 1951 Edition, Act of March 3, 1901, 31 
Stat. 1395, et seq, Ch. 854, sections as follows: 


102. An instrument to be negotiable must 
conform to the following requirements: 


* * 


Fifth. Where the instrument is addressed to 
a drawee he must be named or otherwise indicated 
therein with reasonable certainty. 


120. The signature of any party may be made 
by a duly-authorized agent. No particular form of 
appointment is necessary for this purpose, and 
the authority of the agent may be established as in 
other cases of agency. 


314. Where the name of a payee or indorsee 
is wrongly designated or misspelled he may indorse 
the instrument as therein described, adding, if he 
think fit, his proper signature. 


402. A holder in due course is a holder who 
has taken the instrument under the following 
conditions: 


_ First. That it is complete and regular upon 
its face. 


Second. That he became the holder of it before 
it was over due, and without notice that it had been 
previously dishonored, if such was the fact. 


Third. That he took it in good faith and for value. 


Fourth. That at the time it was negotiated to him 
he had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating. 


VS ween . tee EB 
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SUMMARY OF ARGUMENT 


1. Appellant did not, as required, make a prima facie case that it 
was the payee designated on the check in question. The entire course of 
conduct indicates that the words "Kahn Engineering Company" on the 
check for $23,069.41 were intended to refer to Kahn Engineering Co. of 
Md., Inc., which company submitted the requisitions; which company had 
been carrying the work forward; and the company to which the check had 
been sent by the maker. The indorsement of the check by L. Ray Troxell, 
Jr., who was president of Kahn Engineering Co. of Md., Inc. (now Acad- 
emy Construction, Inc.), was proper. Appellant, having failed to show 
entitlement to the check, has not made a prima facie case. : 


2. The evidence of record shows that the indorsement was that of 
the Maryland corporation and the pattern of events of record indicates 
that the Maryland corporation was the agent of appellant to perform the 
job; that its agency extended to collecting the payments on the job, 
depositing them to its own account, and making payments for job obliga- 
tions out of such account. The record shows that this was the eighth 
check of a series in which the checks were all so used. Such authority 
necessarily implies the authority to deposit the check by its indorse- 
ment. That is all that was done here. | 


3. Appellant failed to prove that it did not receive the benefit of 
the check. Even if appellant's proof was sufficient to show that the 
indorsement in question was improper and that it was entitled to the 
proceeds, itshas not proved any damages because it has utterly failed to 
show that it did not receive the benefit of the proceeds. The pattern set 
up by appellant was that the Maryland corporation was to pay for the 
work done on the Parkville job. If such payment was made by the Mary- 
land corporation out of the check in question then the appellant has 


received the full benefit of the check. It was appellant's burden to prove 
damages and having failed it may not recover. 
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4. Appellant's evidence showed that the check in question was a 
bearer instrument. A bearer instrument does not require indorsement 
for negotiation, and hence the question of whether the indorsement was 
authorized is of no consequence. The check was a bearer instrument 
under the provisions of Title 28, Section 110, D. C. Code, as it was 
payable to a non-existing payee and such fact was known by the maker. 
As appellee took the instrument for value without notice of any infirmity 
it was a holder in due course under Title 28, Sec. 402, D. C. Code, and 
appellant may not recover. 


5. Appellant's evidence showed that it is precluded from assert- 
ing that the indorsement was unauthorized because it ratified the indorse- 
ment. The evidence showed that appellant settled with Baltimore County, 
giving the County full credit for the check in question, as though it had 
been paid to appellant. The appellant made no claim against the County 
for an unauthorized indorsement. If the indorsement was in fact un- 
authorized, appellant had a valid claim against the County. Appellant 
knew that the checks were being received, indorsed and used by the 
Maryland corporation over a period of many months and its acquiescence 
in this condition amounts to ratification. 


6. Appellant's evidence showed that it is precluded from claiming 
that the indorsement was unauthorized by the doctrine of equitable 
estoppel or laches. Appellant is estopped from asserting the indorse- 
ment in question was unauthorized, first, by the doctrine that when one 


of two innocent parties must suffer the one who made the injury possible 
e 

should not be allowed to put the burden on the other innocent party; 

second, appellant should not now be allowed to complain because its own 


delay in notifying appellee that it would claim the indorsement was un- 
authorized prevented recoupment in whole or in part. Appellant knew of 
the facts surrounding the indorsement in September, 1954, but the first 
notice appellee received that appellant would claim that the indorsement 
was unauthorized was on June 10, 1955. In the meantime the bank account 
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of the Maryland corporation from which appellee could recoup all or a 
portion of its losses was closed on April 5, 1955. In addition, by 
releasing Baltimore County and Academy Construction, Inc., appellant 
has prejudiced the rights of appellee to pursue redress against parties 
who might ultimately be liable. 


7. Appellant is barred from recovery by its own contributory 
negligence. Appellant states its claim lies in tort. Appellant's accept- 
ance of the manner in which the Maryland corporation was transacting 
its business continuing over a period of many months prior to the date 
in question was negligent and if appellee bank was negligent, appellant's 
contributory negligence is such to bar recovery as a matter of law. 


8. Appellant may not maintain this action because the claim has 
been released. The record shows that a mere debtor-creditor relation- 
ship existed between appellant and the Maryland corporation, and that 
when it released the Maryland corporation it released any claim that 
any monies are due it as a result of the indorsement. The release of 
Baltimore County also releases this claim. 


9. Appellee was not negligent. The evidence showed appellee 
received the check in the regular course of business and collected the 
payment in the regular course of business. The uncontradicted evidence 
shows that the check was paid out to the Maryland corporation in the 
regular course of business. All the evidence shows that no reasonable 
investigation that would have been made by the appellee bank would have 
disclosed anything which would have put appellee on notice of any 
infirmity in the instrument. 


10. Appellant's arguments are based upon improper apaligalicn 
of the law to the peculiar facts of this case. 


14 
ARGUMENT 


I 


APPELLANT DID NOT ESTABLISH A PRIMA 
FACIE CASE THAT IT WAS THE PAYEE OF 
THE CHECK IN QUESTION. 


It is fundamental in this case that appellant, Kahn Engineering Co., 
Inc., must establish its right to the check dated August 11, 1954, in the 
amount of $23,069.41. On its face, the check is not payable to it. It has 
a burden of showing that it was the intended payee. All the evidence in 
the case lead to but one conclusion, i.e., that the intended payee of the 
check was Kahn Engineering Co. of Md., Inc. 


At the outset one matter should be set at rest. Appellant's claim 
(which measures both its strength and its weakness) is based upon the 
fact that the check was indorsed by L. Ray Troxell, Jr., president of 
Academy Construction, Inc. Mr. Troxell was not an officer of appellant. 
Throughout appellant's brief it insists that this fact, in and of itself, 
indicates that the payee named was not intended to be Academy Con- 
struction, Inc., and that as Academy received the proceeds of the check, 
appellant should recover. Kahn Engineering Co. of Md., Inc. and Acad- 
emy Construction, Inc. are one and the same corporation. The evidence 
shows that the Parkville job was being performed by Kahn Engineering 


Co. of Md., Inc. Even after the change of name to Academy Construction, 


Inc., requisitions were forwarded to Baltimore County in the name of 
the Maryland corporation. The continuity of the job was not involved by 
the change of name. Mr. Kahn testified that after the change of name 
"the job would go on as scheduled as heretofore" (J. A. 61). Under the 
facts it is not even arguable that the change of name of the Maryland 
corporation had any effect whatsoever upon the litigation. 


Title 28, Section 102, of the D. C. Code, provides one of the tests 
of negotiability as follows: 
"Fifth. Where the instrument is addressed to 


a drawee he must be named or otherwise 
indicated therein with reasonable certainty.” 
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Under this provision of law there is nothing to indicate that the payee of 
the check, "Kahn Engineering Company," indicated Kahn Engineering 
Co., Inc., any more than it indicated Kahn Engineering Co. of Md., Inc. 
The presumption is that title goes with possession. Ogden, in his work 
on Negotiable Instruments (1909) recites in Sec. 318, p. 248, the pre- 
sumptions that arise when a negotiable instrument is introduced into 
evidence. He states, in such event, there arises . 

"A presumption of title on good consideration 

from the fact of possession." 

As the checks made by the County, were up to September, 1954, 

delivered to the Maryland corporation (J. A. 56) the presumption was 
that it had title to them -- it was the intended payee 


The indorsement placed on the instrument ''Kahn Engineering Co., 
L. Ray Troxell, Jr., President" was strictly in accordance with the 
applicable provision of the uniform negotiable instruments law. Title 28, 
Section 314, D. C. Code, provides 

"Where the name of a payee or indorsee is wrong- 
fully designated or misspelled he may indorse the 
instrument as therein described, adding, if he tok 
fit, his proper signature." 

It is obvious that the indorsement placed on the check was ina 
representative capacity and strictly followed the procedure set out in 
Title 28, Section 314, D. C. Code, under the proper assumption that the 
intended payee of the check was the Maryland corporation. 


The course of conduct between the parties is a complete and un- 
challengable answer to any suggestion that the Treasurer of Baltimore 
County intended the check to be paid to the appellant. The record shows 
that only the first check on this job was payable to the appellant and that 
check was indorsed "For deposit only to the credit of Kahn Engineering 
Co. of Md., Inc., Special Account.'"' Appellant could just as well com- 
plain that this indorsement was improper. The next three checks were 
payable in turn to the Maryland corporation and indorsed by that 
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corporation. The next four checks (the last of the four being the check 
here at issue) were payable to Kahn Engineering Company. We thus see 
that out of the first eight checks issued by the Treasurer of Baltimore 
County covering a period of eight months all of them went to the Mary- 
land corporation. It is somewhat difficult therefore to give credence to 
appellant's argument that it can be inferred that the Treasurer intended 
the checks be payable to it. 


This course of conduct is corroboration of appellant's witness 
Kahn when he testified that he intended the proceeds of the job payments 
to go to the Maryland corporation and be used by it to pay job costs 
(J. A. 56). As Kahn testified (J. A. 80), the Parkville money was "their 
money"’--meaning money of the Maryland corporation. 


Appellant's argument directed to the point that it was the intended 
payee of the check, or as they describe it the "owner of the check", is 
contained on pages 18 to 23 of its brief. Appellant points to no specific 
evidence in the case to support its position that the Treasurer of Balti- 
more County intended that the check should be payable to it, being con- 
tent to argue that "the circumstances make it clear" that he did (p. 20 
Appellant's Brief). In essence its argument is that as there was a 
written contract between Appellant and the County, and as there was no 
other corporation in the area with a name similar to that written on the 


check, it, therefore, follows there is an inference that the County intended 


payment to the contractor. 


Of course, the original contract was in form between appellant and 
Baltimore County, but the course of conduct as evidenced by the per- 
formance of the contract by the Maryland corporation and the series of 
checks made by Baltimore County to the Maryland corporation and 
delivered to it indicates that the Maryland corporation was the intended 
payee of the check in question. 


Appellant's argument that it was the only corporation with a name 
similar to it in the area is amazing. Appellant's own evidence shows 
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that the Kahn Engineering Co. of Md., Inc. had its headquarters only 
eight miles from the job site (J. A. 45), whereas its headquarters was 
in Washington, D. C. (J. A. 45, 77, 85). Even on appellant's own gauge 
of battle, appellant does not prevail. 


The plain undisputable fact is that appellant did not make a prima 
facie case as to the intention of the Treasurer of Baltimore County 
because it did not call that officer or any witnesses on that point, nor 
did it explain its failure to call such witnesses. Wigmore on Evidence, 
Third Edition (1940), Vol. 2, Section 285, at page 162, states: 

"The nonproduction of evidence that would 


naturally have been produced by an honest and . 
therefore fearless claimant permits the inference 


that its tenor is unfavorable to the party's cause." 
The trial judge was of course entitled to take this fundamental rule 
of law into effect in determining whether appellant made a prima facie 


case. 


Appellant's arguments, erecting inferences on inferences, falls 
under the weight of the factual evidence against it. The evidence shows 
that the intended payee of the check in question was the Maryland cor- 
poration. Its indorsement was, therefore, proper and appellant's case 


must fail. 


II 


APPELLANT'S EVIDENCE FAILS TO SHOW 
THAT THE INDORSEMENT IN QUESTION 
WAS UNAUTHORIZED. 


Assuming, arguendo, that appellant was the intended payee of the 


check in question, to prevail, appellant should have introduced positive 
evidence showing that the indorsement in question was unauthorized. 
The evidence presented did not raise even a reasonable doubt on that 
score. The evidence showed conclusively, a course of conduct by appel- 
lant authorizing the indorsement in question. 7 








pw 
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Title 28, Section 120, D. C. Code, provides: 


"The signature of any party may be made by 
a duly-authorized agent. No particular form 
of appointment is necessary for this purpose, 
and the authority of the agent may be estab- 
lished as in other cases of agency." 


The Restatement of the Law of Agency, Section 76, prescribes the 
rule applicable in a situation of this type as follows: 


"Unless otherwise agreed, an agent is not 
authorized to execute or endorse negotiable 
paper unless such execution or endorsement 
is usually incident to the performance of the 
acts which he is authorized to perform for 
the principal." 


Illustration No. 3 under Section 76 of the Restatement of the Law of 
Agency is particularly apt as follows: 


"3. P appoints A as an agent to manage 
P's business, which consists of manu- 
facturing and selling agricultural 
implements to farmers. Farmers'.-——— 
notes are(legatly taken in the course 
of business. A endorses these for 
collection and deposits them in the 

.\ bank to P’s account. He also frequently 

endo rses(eBerts and discounts them to 
obtain cash for use in the business. 
A's acts are authorized." 


Pa 


The evidence is uncontradicted that the Maryland corporation was 
the agent of the applicant corporation for the Parkville job (J. A. 45).14 
While Kahn testified that Troxell was not authorized to negotiate a 
check for the appellant corporation (J. A. 32), Kahn was never asked 
nor did he testify that the Maryland corporation was not authorized to 
indorse the checks representing the proceeds from the Parkville job. 
This, of course, is the question. Troxell did not purport to indorse the 
14 


The case of Crosby v. Loudon National Bank of Leesburg, Inc., 235 F. 2d 
540 (1956), holds that the power to indorse notes is implied in the general 


powers given to manage business even if not expressly given. 





. 
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check as an individual but did so as president of the Maryland corpora- 
tion. Kahn himself testified that he knew monthly checks were to be 
paid on the Parkville job (J. A. 54-57); that payments were to be made 
on the job as it went along (J. A. 54); that the Maryland corporation was 
to have a special account for the purpose of handling the money required 
for the operation of the job (J. A. 50-51); that the checks in payment of 
the Parkville job were to go to the Maryland corporation and to be used 
by that corporation to pay job expenses (J. A. 56). He described the 
moneys from the Parkville job as the money of the Maryland corporation 
(J. A. 80). He himself signed many checks drawn on the Maryland cor- 
poration's account for payment of job expenses (J. A. 51). He knew that 
prior to September 1954, all checks were delivered to the possession of 
the representatives of the Maryland corporation (J. A. 56). He further 
testified that the change of name of the Maryland corporation from Kahn 
Engineering Co. of Md., Inc. to Academy Construction, Inc., was not to 
make any changes in the job procedure already described (J. A. 61). 
Under all these circumstances no reasonable person could doubt that the 
Maryland corporation had implied, if not actual, authority to indorse the 
checks to their bank account. This was all that was done in this case. 


Implied authority to indorse commercial paper arises where the 
agent would be unable to carry out the duties and responsibilities of his 
position without such authority. See authorities collected at 37 A.L.R. 
2d 500, et seq. Certainly the Maryland corporation would have been 
unable to deposit the Parkville checks and pay the charges against the 
job out of its account without the power to indorse the checks into its 
account. | 


The fact that the course of conduct extended from January, 1954, 
up to September, 1954, without comment, itself shows authorization. In 
the case of Ulen v. Knecttle, 50 Wyo. 94, 58 P. 2d 446, 450, 111 ALR, 
565, the Supreme Court of Wyoming stated 


"Acquiescence by the principal in a series | 
of acts by the agent indicates authorization to 
perform similar acts in the future." 
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As a matter of law, if authority is implied from the facts surround- 
ing the execution of the principal's business, the third party situated as 
appellee here need not know of the agent's authority or need it rely upon 
such authority. This rule is quoted in the case of Twilley et al v. 
Bromley et ux, 192 Md. 465, 64 A. 2d 553, 554 (1949) as follows: 


"The case of Abuc Trading and Sales Corporation 
v. Jennings, 151 Md. 392, holds that where an 
agency arises by implication from acts and con- 
duct indicating an intent to create it, the acts and 
conduct of the principal from which it is inferred 
need not be known to the person seeking to 
charge the principal, as the agency in such case 
is not based on the theory of estoppel." 


The fact that the indorsement in question was authorized brings 
into the case the Uniform Fiduciary Act made applicable to the District 
of Columbia. This act appears in Title 28 of the D. C. Code. By 
Section 2301 of Title 28 an agent is by definition a "fiduciary."" Sec- 
tion 2304 of Title 28 provides in part as follows: 


'* * * if any negotiable instrument payable or 
indorsed to his principal is indorsed by a fidu- 
ciary empowered to indorse such instrument 
on behalf of his principal, the indorsee is not 
bound to inquire whether the fiduciary is com- 
mitting a breach of his obligation as fiduciary 
in indorsing or delivering the instrument, and 
is not chargeable with notice that the fiduciary 
is committing a breach of his obligation as 
fiduciary unless he takes the instrument with 
actual knowledge of such breach or with know- 
ledge of such facts that his action in taking the 
instrument amounts to bad faith." 


This provision of law has been interpreted by this Court as pre- 
cluding, as a matter of law, recovery from the cashing bank in the 
absence of knowledge or bad faith on the part of the bank, neither of 
which is proved or alleged in the case at bar. In the case of Callaway v. 
Hamilton National Bank of Washington, 90 U. S. App. D. C. 228, 195 F. 
2d 556 (1952), Callaway, the maker of a series of checks, sought a 
recovery from the Hamilton National Bank of Washington, the bank upon 
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which the checks were drawn. The case involves some similarity to 
the instant case. Callaway entered into an oral understanding with one 
Peter Hoeksema wherein Ho2ksema agreed to form a corporation under 
the laws of Illinois called Peter Hoeksema, Inc., and Callaway agreed 
that he would purchase stock therein to the extent of $10,000. Callaway 
made a series of five checks each payable to Peter Hoeksema, Inc. 
Each check was indorsed "Peter Hoeksema, Inc.'' The bank who initially 
handled the checks was in Dyer, Indiana. All checks were ultimately 
presented to and honored by the Hamilton National Bank. The fact is 
that the corporation did not come into legal existence until after the 
first three checks were drawn and indorsed as above indicated. The 
trial court granted a motion for summary judgment in favor of the 
defendant bank. This Court reversed, holding that there were factual 
questions requiring resolution. The Court however disposed of the 


issue which is presently before it in the instant case in a footnote at 


page 560 in the following language: 


"4, It would seem that even the bank which 
initially honored the checks would not 
be accountable for the misappropriation 
of their proceeds, in the absence of 
knowledge or actual bad faith on its 
part, neither of which is alleged here. 
Gate City Bldg. & Loan Ass'n v. National 
Bank of Commerce, 126 Mo. 82, 28 S.W. 
633, 27 L.R.A, 401; Santa Marina Co. v. 
Canadian Bank of Commerce, 9 Cir., 254 
F. 391, certiorari denied 250 U. S. 643, 
39 S. Ct. 493, 63 L.Ed. 1186. Wagner 
Trading Co. v. Battery Park Nat. Bank, 
228 N. Y. 37, 126 N.E. 347, 9 A.L.R. 340, 
taking an opposing view, is a minovity 
decision repudiated by section 9 of the 
Uniform Fiduciaries Act, D. C. Code, 
828-2309 (1940); Burns' Ind. Stat. 831- 
109 (1949); Smith-Hurd 111. Stat., c. 98, 
8242 (Perm. Ed.). See 9 Unif. Laws Ann. 
26-27; Scott, Participating in a Breach of 
Trust, 34 Harv.L.Rev. 454, 469-70." 
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There is no allegation or proof of knowledge or actual bad faith on 
the part of appellee bank and, hence, appellant's case must fail. 


The essence of appellant's complaint is not that the Maryland 
corporation had no power to indorse the check but that it abused this 
power and by this means damaged appellant. The difference between 
want of power to endorse a check and the abuse of that power is well 
summarized by Austin Wakeman Scott, in his exhaustive article entitled 
"Participation in a Breach of Trust,"’ appearing in 34 Harvard Law 
Review (1921) at page 474, as follows: 

"If the corporate officer was empowered to 
draw or indorse checks on behalf of the corpora- 
tion or principal, the bank will not be liable 
although the officer or agent was abusing his 
authority in drawing or indorsing checks, unless 
it knew or ought to have known of the abuse of 
authority." 

It is the rule of this Court that where authority to indorse exists, 
the effectiveness of the indorsement is not destroyed by the fact that the 
authority was abused and the funds misappropriated. Callaway v. 
Hamilton National Bank, 90 U. S. App. D. C. 228, 195 F. 2d 556, 562 


(1952). The Callaway case cited the case of Santa Marina Co. v. Canadian 


Bank of Commerce, 254 F. 391, cert. denied, 250 U. S. 643, 39 S.Ct. 493, 
63 L.Ed. 1186 (1918). The Santa Marina case is particularly apt. In 
that case one Hooper was secretary of the Santa Marina Co. and as such 
authorized to receive rent checks payable to such company, endorse 
them and deposit to the credit of the company. Hooper indorsed some 
21 checks in blank and deposited them to his own credit in the Canadian 
Bank of Commerce. Upon discovery, suit against defendant bank fol- 
lowed. The officers of the Santa Marina Co. testified that they knew the 
checks were being indorsed by Hooper but that they were to be deposited 
in the accounts of plaintiff in another bank. The Ninth Circuit Court of 
Appeals held that the course of conduct over a five year period showed 
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that Hooper had authority to indorse the checks, and that there was no 
restriction on where the checks were to be deposited. The Court stated, 

"It follows that, when Hooper tendered the checks 

in question to the defendant for deposit to the . 

credit of his own account, the title passed on 7 

delivery, unless defendant had timely notice that: 

Hooper had no title to them, or there was some | 

act of bad faith on the part of the defendant in 

receiving the checks. There is no such evidence 

in the record." (p. 394) 

The application of the facts of this case to the foregoing law 

indicates that the indorsement in question was impliedly, if not actually, 
authorized and the direction of a verdict for appellee below was in 


accordance with law. 


mm 
APPELLANT FAILED TO PROVE ANY DAMAGES. 


Even if it be assumed for the sake of the argument that the appel- 
lant was the payee on the check, that the indorsement was not authorized 
by the course of conduct heretofore described, then the direction of the 
verdict in favor of the appellee below was correct because appellant 
failed to prove any damages. | 


In actions on negotiable instruments, damages must be proved as 

in any other case. Appellant asserts its case is one of tort (p. 16, 
Appellant's Brief). In the case of Industrial Savings Bank v. People's 
Funeral Service Corporation, 54 App. 259, 296 F. 1006 (1924), this 
Court had before it a claim that a bank had paid a check negligently 
without proper signature thereon. The Court said: . 

"To support an action based on negligence there 

must be, not only the negligent act, but a con- 

sequential injury, which is the gravamen of the | 

charge. Ochs v. Public Service Railway Co., 

81 N. J. Law 661, 80 Atl. 495, 36 L.R.A. (N.S.) | 


240, Ann. Cas. 1912D, 255. To this rule there 
is no exception so far as we know. Of course, 
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if there was testimony to show that the 

corporation was damaged by the payment 

of the defectively signed check, a different 

question would be presented." (p. 1007) 

In the case of Callaway v. Hamilton National Bank of Washington, 

90 U. S. App. D. C. 228, 195 F. 2d 556, 563 (1952), this Court indicated 
that "had the proceeds, or part of them, actually been spent for business 
purposes” this Court would have viewed the case differently. In the 
instant case the record is clear that the check went to the corporation 
intended both by the Treasurer of Baltimore County and the appellant to 
receive the funds. The record further shows that the proceeds of the 
checks were being used by the Maryland corporation for expenses on the 
Parkville job (J. A. 48, 50, 55, 56, 59-60, 65-66). Appellee asserted 
below that appellant received the benefit of the check here in issue 
(Appellee's Answer, Eighth Defense, J. A. 3). The burden of proving a 
plaintiff's case includes the burden of proving damages. There is nota 
single word of evidence to indicate that the appellant did not receive the 
benefit of the proceeds of the check in issue. 


In the case of Weiss v. District Title Insurance Co., 74 App. D. C. 
126, 121 F. 2d 900 (1941), this Court disposed of a case where unauthor- 
ized indorsement was claimed, by holding that the money had been 
applied in payment of the plaintiff's debt, and he, therefore, could not 


complain and, consequently the Court did not reach a decision on the 
authority of the indorsee. This Court found that the plaintiff received 
the benefit of the check and in discussing whether the indorsee had the 
right to indorse; stated "Assuming that such technical violations of right 
may have taken place, no substantial injury resulted." (p. 902) 


Thus, appellant's failure to prove any damage, in and of itself, is 
conclusive of all issues of this case. 





25 


IV 


APPELLANT'S EVIDENCE SHOWED THAT 
THE CHECK IN QUESTION WAS A BEARER 
INSTRUMENT, REQUIRING NO INDORSEMENT. 


Title 28, Section 110, D. C. Code, provides that an instrument is 


payable to bearer "when it is payable to the order of a * non-existing 
person and such fact was known to the person making it so payable; *."" 


The authoritative text, Michie on Banks and Banking (1950), 

Vol. 5B, Chapter 9, Section 277(c), page 83, states the rule applicable 
on checks payable to non-existing persons as follows: 

"Though there is authority to the contrary, 

it is generally held that a bank is not liable 

for payment of a forged instrument where 

the person committing the forgery and 

receiving the money was in fact the person 

to whom the drawer delivered the check and 

whom he believed to be the payee named, and 

who was the individual intended to receive it." 

There is no question in this case but that there was no such cor- 
poration as "Kahn Engineering Company," the named payee in the check 
involved. Kahn Engineering Company therefore under the statute was a 
non-existing payee. The only question before the Court below then was 
whether the person making the check so payable knew it was a non- 
existing payee. There is nothing whatsoever in the record to indicate 
that the Treasurer of Baltimore County, the County Commissioners or 
the individuals who physically prepared the check had dealt with anyone 
other than Kahn Engineering Co., Inc. or Kahn Engineering Co. of Md., 
Inc. The check was made payable to neither corporation, and the con- 
clusion is irresistible that the check was in fact known to the maker to 
be payable to a non-existing person. : 


Under these circumstances the check in question became a bearer 
instrument, and under Section 301, Title 28, D. C. Code, could be nego- 
tiated by delivery only, and the indorsements on the check in issue may 
be completely disregarded. All evidence shows that appellee took the 
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instrument for value and without any notice of infirmity. Under Title 28, 
Section 402, D. C. Code, it, therefore, was a holder in due course, and 


appellant may not recover of it. 


V 


APPELLANT'S EVIDENCE SHOWED THAT IT 
IS PRECLUDED FROM ASSERTING THAT THE 
INDORSEMENT WAS UNAUTHORIZED BY ITS 
RATIFICATION THEREOF. 


It is fundamental that a principal may ratify an act of its agent 
even though the act when done was not within the agent's authority. The 
evidence in this case shows that appellant has ratified the indorsement 
of the check in question. The following acts or actions in law, individually 
or collectively show ratification: 


1. Appellant settled with Baltimore County at the conclusion of this 
entire job and gave Baltimore County credit for the check in question as 
though it had received the check (J. A. 27, 28-29). If the indorsement 
was unauthorized then Baltimore County funds had been improperly paid 
out; appellant never received any benefit from the check; and appellant 
should have asserted or at least preserved its claim against the County. 


2. Each and every requisition made on behalf of the Maryland 
corporation, including the one which produced the check in question, was 
ratified when the settlement was made with the County. The record 
shows that the checks were invariably issued in the precise amount 
claimed; that the requisition for the check in issue was made on behalf 
of Kahn Engineering Company of Maryland, Inc. By accepting the benefits 
of this requisition there was a ratification of the payment made under the 
requisition. 


3. Each requisition carried on its face a 10% retained percentage 
(J. A. 47, 55, 75, 126b, 131, 134, 137, 142, 146, 149, 152, 154, 157, 160), 
showing that the Maryland corporation was paid only to the extent of 90% 
of the work it did. In the final settlement with Baltimore County, 
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appellant collected the 10% difference on each requisition including the 
one which produced the check in issue and has therefore ratified the 


transaction. 


4. Although appellant had actual as distinguished from constructive 
notice of the indorsement on this check by late September or early Octo- 
ber 1954, it never returned the check to the County as being unauthorized, 
nor did it ever make a claim against the County that the check was un- 
authorized. 7 


5. Appellant's president knew that monthly checks over a period 
of some seven months previous to the one in question had been going to 
the Maryland corporation account and the proceeds being used by the 
Maryland corporation. Appellant's failure to take any steps to stop or 
change this procedure over this period of time amounts to a ratification 
of the authority of the Maryland corporation. 1° 


It is, thus, seen that appellant's own ratification of the acts of the 
Maryland corporation, demonstrates the authority for the challenged 
indorsement and precludes, as a matter of law, appellant's recovery 
against the bank. | 


VI 


APPELLANT'S EVIDENCE SHOWED THAT IT 
IS PRECLUDED FROM RECOVERY BY THE 
DOCTRINE OF EQUITABLE ESTOPPEL OR 
LACHES. 


That the doctrine of equitable estoppel or laches may preclude 
recovery on a claim of unauthorized indorsement is well established in 


the law of negotiable instruments, National Safe Deposit, Savings & 
Trust Co. v. Hibbs, 229 U. S. 391, 33 S. Ct. 818, 57 L.Ed. 1241 (1913); 


Counce‘man v. Pitzer, 65 App. D. C. 71, 79 F. 2d 707 (1935), cert. 


15 In 2 Am. Jur. Agency, Sec. 179, at p. 144, the rule is laid down "If a 


principal has acquiesced in a practice of an agent to make or indorse papers, 
he will be bound by the agent's act as fully as though he expressly authorized it,.** 
This principle is supported by the cases there cited. 
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denied 296 U. S. 650, 56 S. Ct. 310, 80 L.Ed. 463. This is so, whether 
the case may be denominated as at law or equity, Union Mutual Life 
Ins. Co. v. Wilkinson, 13 Wall (U. S.) 22, 20 L.Ed. 617 (1872). 


A. Estoppel results from appellant's failure to give prompt notice 
to appellee of its claim that the indorsement was unauthorized. 


The Supreme Court of Michigan laid down the law on this phase of 
the matter in the case of Brown v. People's National Bank, 170 Mich. 
416, 136 N.W. 506, 40 L.R.A. (N.S.) 657, 660 (1912). The Court said: 

"The general rule is that estoppel arises 
against one who, with knowledge of the fact, 
fails to give notice until an opportunity of 
recovery on the forged instrument, which 
would have been available if prompt notifica- 
tion had been given, is lost." 

In the case of Teas v. Third National Bank and Trust Co., 125 N.J. 
Eq. 224, 4 A. 2d 64 (1939), the respondent claimed, as here, that the 
collecting bank was liable in conversion because his indorsement as 
payee, had not been authorized. The Court of Errors and Appeals of 
New J ersey said, 

"The respondent stood in no relation 
with the appellant bank which was acting as 
a collecting bank and therefore owed no duty 
to the bank. He was under a duty to give 
notice to the bank as soon as he knew of the 
conversion and before action would lie. 

This duty he discharged.” (4 A. 2d 66) 

Of course, appellant in the instant case failed to discharge the 
duty of notice. The record in this case shows that appellant knew of the 
indorsement which it now complains of in late September or early Octo- 
ber, 1954 (J. A. 30, 66). The record further shows that the Maryland 
corporation had an account with appellee bank until April 5, 1955, 

(J. A. 102). Although in October, 1954, appellant's president discussed 
the matter of the unauthorized indorsement with an attorney (J. A. 87), 


it was not until June 10, 1955, that appellee bank received any notice 
that the item was questioned (J. A. 102, 180). | 
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In the case of Annette v. Chase National Bank, 196 App. Div. 632, 
188 N.Y.S. 7, it was held that 60-day delay in notifying the bank of a 
claimed improper signature estopped the complaining party from 
recovery against the bank. Here the unexplained, inexcusable delay 
continued over a period of nine months and extended beyond the time the 
bank could have recouped all or a part of its loss from its depositor's 
account. ) 


B. The facts in this case show the necessity to apply the equitable 
doctrine that where one of two innocent parties must suffer by the acts 
of a third, he who has enabled such third person to occasion the loss 


must bear it. 


The case of National Safe Deposit Co. v. Hibbs, 229 U. S. 391, 
33 S.Ct. 818, 57 L.Ed. 1241 (1913), was an affirmance of a District of 
Columbia case involving the application of the principle of equitable 
estoppel. In that case Myers, a trusted bank employee, took stock 
certificates owned by one Kelley which, being indorsed in blank, had 
been left with the National Safe Deposit Co. as collateral security for a 
loan, and delivered them to Hibbs to sell. Myers received the proceeds 
of sale. Hibbs had no knowledge of the bank's interest nor did he know 
or have any reason to believe that the stock did not belong to Myers. 
The Supreme Court applied principles of negotiable instruments to the 
transaction. The Court said, 


"Here one of two innocent persons must suffer 
and the question at last is, Where shall the loss | 
fall? It is undeniable that the broker obtained 
the stock certificates, containing all the indicia © 
of ownership and possible of ready transfer 

from one who had possession with the Bank's 
consent, and who brought the certificate to him, | 
apparently clothed with the full ownership there-. 
of by all the tests usually applied by business 
men to gain knowledge upon the subject before 
making a purchase of such property. On the 
other hand, the Bank, for a legitimate purpose, 
with confidence in one of its own employees, 
entrusted the certificates to him, with every 
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evidence of title and transferability upon 
them. The Bank's trusted agent, in gross 
breach of his duty, whether with technical 
criminality or not is unimportant, took such 
certificates, thus authenticated with evidence 
of title, to one who in the ordinary course of 
business sold them to parties who paid full 
value for them. In such case we think the 
principles which underlie equitable estoppel 
place the loss upon him whose misplaced 
confidence has made the wrong possible." 
(pp. 396-397) 


See, to the same effect, Counselman v. Pitzer, 65 App. D. C. 71, 
79 F. 2d 707 (1935), cert. denied, 296 U. S. 650, 56 S.Ct. 310, 80 L.Ed. 
463; Central National Bank of Washington v. National Metropolitan Bank, 
31 App. D. C. 391 (1908); Santa Marina Co. v. Canadian Bank of Com- 
merce, 254 F. 391 (1918), cert denied, 250 U. S. 643, 39 S.Ct. 493, 63 
L.Ed. 1186. In the Santa Marina case, the Court said: 


"The plaintiff, through mistaken con- 
fidence in Hooper, gave him authority as its 
secretary to indorse checks without restriction, 
which made the wrong possible in these trans- 
actions, and under the rule of equitable estoppel 
it cannot recover." 
The doctrine of estoppel is particularly applicable to agents who, 
as in this case, occupy a managerial status with relation to the business 


of the principal. See authorities collected at 37 A.L.R. 2d 502, et seq. 


C. Other acts of the appellant show that in equity and in good 
conscience it should not now be heard to assert a claim against appellee. 
By releasing the Baltimore County authorities as was done at the end of 
the job appellant might prevent the loss from falling where it should. 
Appellant's release of the Maryland corporation might prevent a claim 
over against that corporation, in the event it is found liable. Appellant 
should not be allowed to secure the benefits of a release of the very 
claim here at issue and at the same time pursue a remedy against a 
third party whose right of indemnity is against the party released. 
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APPELLANT'S EVIDENCE SHOWED THAT IT 
RELEASED THIS CLAIM. 


Appellant's former president Kahn testified that during the 
relationships hetween appellant and the Maryland corporation that a 
debtor-creditor relationship existed (J. A. 85). The record further 
shows that on September 4, 1954 the appellant released the Maryland 
corporation from any indebtedness (J. A. 90). This was of course a 
release, among other things, of the very item which is here in question. 
It is difficult.to see how appellant can claim that the indorsement of its 
agent on the check in question was unauthorized, release the agent from 
any responsibility to it because of the indorsement and at the same time 
sue a third party on the ground the indorsement was unauthorized. 


By its final settlement with Baltimore County (J. A. 27, 28) 
appellant also released its claim that the indorsement was unauthorized. 


vil 


APPELLANT IS BARRED FROM RECOVERY 
BY ITS CONTRIBUTORY NEGLIGENCE, 


Although since the inception of the case there has been doubt as 
to appellant's legal theory, it has finally, after trial, asserted that its 
theory is conversion and in its brief makes it plain that its theory is 
that appellee committed a tort.+® 


It is, of course, axiomatic that contributory negligence isa 
defense against a tortious act and that one asserting a right to recover 


16 Appellant's complaint was in contract on "Guarantee of Endorsement of 


Draft" (J. A. 1). Appellant's written pretrial statement did not modify that 
theory (J. A. 10-12), but at pretrial appellant orally announced that its theory 
was "trover and conversion of a check or for money had and received." (J. A. 9). 
After trial, and to make the pleadings conform to the proof, appellant amended 
the title only of its complaint to assert a "complaint for conversion of a draft" 

(J. A. 18). At page 16 of its brief, appellant makes it finally clear that its 
theory is "to recover damages for the tort of conversion." 
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because of negligence must himself be free of negligence. A bank is not 
liable for payment on an unauthorized indorsement where carelessness 
of the party seeking damages has contributed to bringing about the loss, 
Michie, Banks and Banking (1950), Vol. 5B, Chapter 9, Sec. 278, note on 
p. 93. 


In the case of Crane v. Postal Telegraph Cable Co., 48 App. D. C. 
54 (1918), this Court stated: 


"It is the duty of a corporation 'to use a 
ordinary diligence in ascertaining the condi- | 
tion of its business, and to exercise reasonable | 
control and supervision of its officers.' Martin - 
v. Webb, 110 U. S..15, 28 L.Ed. 52, 3 Sup.Ct. 4 
Rep. 428." 


There can be no doubt of the negligence and carelessness of appel- 

lant during the events preceding the transfer of the check and which 

caused the situation of which it now complains. During the testimony of 

Mr. Kahn, appellant's former president, he several times used an ex- 

pression which candidly characterized his attitude and his concept of 

duty as president of appellant toward the Maryland corporation and its 

actions in carrying out the Parkville job. At one time Mr. Kahn was 

asked: ni 
"Did it come to your attention that that check 
[dated March 10, 1954] had ever been received 


by Kahn Engineering Company of Maryland, 
Incorporated ?” < 


Mr. Kahn's answer was that 


"I wasn't told that the check had come in or 
that the check was received. At the 10th of the = 
month or the 15th of the month I had certain 

bills to pay and I was asked to countersign 

checks. I wasn't too much concerned, Mr. ; 
Thompson, because Mr. Bright and I were work- 
ing concurrently."' (Emphasis supplied, J. A. 58) 


At another place there was a discussion of the very check at issue 
when the following colloquy took place: 


33 


"Q. And it was deposited to the account 
of Kahn Engineering Company of Maryland, 
Incorporated, wasn't it? 


"A. Yes, sir. ‘ 
"@. And you know that don't you? . 
"A. I know it now, yes, sir. I wasn't 


very much concerned --"" (Emphasis sup- 
iar J. A. 59-60). | 


With reference to the change of the name of the Maryland corpora- 
tion from Kahn Engineering Co. of Md., Inc. to Academy eonetintah, 
Inc. the following illuminating colloquy was recorded: 


"Q. Do you recall, Mr. Kahn, what dis- 
cussion was had as a result of the change of 
name of Kahn Engineering Company of Mary- 
land, Incorporated to Academy Construction, 
Incorporated, insofar as it would affect or 

effect the carrying on of the Parkville job by 
the Kahn Engineering Company of Maryland, 
Incorporated or Academy ? 


"A. I wasn't too much concerned about 
that because Mr. Bright was still a member of 
Kahn Engineering Company, Incorporated, the 
District of Columbia corporation, and he was 
a member of Academy Construction Company 
and he was looking after our interests. 


"Q. Now can you answer the question, 
please ? 


"A. The discussion was that the job would | 
go on as scheduled as heretofore." (Emphasis 
supplied, J. A. 61) 

The testimony is conclusive that appellant turned the job over to 
the Maryland corporation for complete handling. In fact Kahn testified 
he had no personal familiarity with the job until September, 1954 
(J. A. 27). The Maryland corporation arranged for subcontractors, 
supervised and executed the work, prepared the requisitions, submitted 
the requisitions, received the payments, deposited the payments to its 
account and paid the bills against the job out of such deposits. Appellant 
was content to allow this procedure to continue and, in fact, it was the 
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procedure which it set up. During this entire time appellant's president 
concedes he "wasn't too much concerned" about the job. It was only in ss 
September, 1954, that appellant did become concerned about the job, and 
that was after it had entered into agreements with the Maryland corpora- 
tion and the former associates responsible for the job. Then appellant 
was required to take an interest in the job. This lawsuit is a desperate 
effort to recover from an innocent third party for the derelictions of 
appellant, and the trial judge was correct in determining that a cause of 
action against the third party had not been proved. . 


Ix f 
APPELLEE'S ACT WAS NOT NEGLIGENT. 


There is no claim nor is there any evidence in this case that the 
bank did not accept the check in the regular course of business. The 
check when it was accepted, on its face was indorsed in blank by Kahn 
Engineering Company. On the basis of this indorsement and in the 
absence of actual knowledge or of bad faith it was a holder for value in 
regular course. It is submitted that the addition of the indorsement 
"Deposit to account of Academy Construction, Inc.,"' by its depositor, 
certainly should not have put it on independent inquiry as to the authority 
of the prior indorsement. 


Investigation by the bank of the indorsement would have availed it 
nothing. The most searching investigation would have revealed precisely 
what the trial below revealed. On these facts, the bank would have been 
justified in accepting the check, particularly in view of the course of 


conduct evident here and the fact that three prior checks similarly made " 
had been accepted and paid by Baltimore County on similar indorse- 
ments. The bank had no notice of the existence of appellant and no ‘ 


reason to make local inquiries. It was a routine transaction and so 
handled. No negligence can be attributed to the bank. 
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ANALYSIS OF APPELLANT'S ARGUMENTS 
IN ITS BRIEF 


Appellant's point I, pages 14-18, recites principles of law with 
which appellee has no serious quarrel except that they were inapplicable 
to the issue before the trial court and do not govern the disposition of 
the case here. 


Appellant's point II, pages 18-23, goes to the heart of the issue. 


In this argument, and it is only argument, appellant seeks to show 
inferentially that it was the intended payee of the check. In footnote 4 

at page 18 appellant seeks some comfort out of the fact that apparent 
authority, laches and estoppel are affirmative defenses, This is, of 

cour se, true; but when appellant's own evidence shows that these defenses 
are good in law, the trial judge must direct the verdict against the plain- 
tiff. 3 


We have heretofore shown the basic fallacy in appellant's argu- 
ment that it was the intended payee (pages 14-18, supra), and the matter 
will not be labored further. 


In footnote 7 at the bottom of page 21, appellant refers to the Code 
of Public Laws of Baltimore County. These laws are not in evidence 
and cannot properly be made the basis of any arguments or inferences. 


At page 22, appellant cites the case of Lanasa v. Griswold, et al, 
151 Md. 26, 32, 133 A. 840. This case supports appellee's position, not 
appellant's. In the Lanasa case plaintiff issued its check to the order of 
"Steamship Belvernon and owners" for charter hire of that boat and 
sent it to the agent negotiating the charter on behalf of Gulf. Fruit Com- 
pany who expected to buy the boat but who did not own it at the time of 
the signing of the charter and issuing of the check. When the sale to 
Gulf did not go through and it could not complete the charter hire to the 
plaintiff the plaintiff sued the bank for paying the check to someone who 
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was not the real owner of the boat. In holding for the defendant bank the 
Maryland Court of Appeals said, at page 843: 

"As the testimony tends to prove that the check 

was actually paid on the authorized indorsement 

of the party intended to be designated as payee, 

we are unable to find in the section quoted 

[ Sec. 23, Negotiable Instruments Act] any deci- 

sive support for the plaintiff's claim." 

There is no doubt of the exercise of dominion over the check by 
the bank as set out in appellant's third point, at page 23 of its brief. 
The dispute is only as to the authority of appellee's predecessors in 
title. 


At page 24 of its brief under subdivision A, appellant demonstrates 
its basic difficulty with this case. Its argument here, as its argument 
throughout the brief, is based upon the hypothesis that the indorsement 
placed on the check purported to be indorsement of appellant. The evi- 
dence shows that the indorsement was the indorsement of the Maryland 
corporation, and the words used were required because the name of the 
Maryland corporation had not been properly spelled out on the instru- 
ment. Subsection B of appellant's third point (pages 24-28) is a rehash 
of its argument that Troxell had no authority to indorse the check. 
Appellant completely overlooks the fact that Troxell, as an individual, 
did not purport to indorse the check. The indorsement by Troxell was 
the indorsement of the corporation of which he was president, and he 
indorsed it as president. The entire argument of appellant therefore is 
beside the point. 


Appellant erects an argument out of its by-laws (pages 26-27). 
This argument has been previously rejected by this Court. In the case 


of Crane v. Postal Telegraph Cable Co., 48 App. D. C. 54, 63-64 (1918), 
this Court said: 


‘Much stress is laid in argument upon a by-law 
of the plaintiff which provides that 'the treasurer 
of the company shall also have power, and he hereby 
is authorized, * * to indorse checks and warrants 
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in its name and on its behalf, and full discharge © 
for same to give.’ From this it is argued that 
the treasurer, and he alone, was authorizedto 
indorse checks. That may be so as between the | 
treasurer and the corporation, but it was not so . 
in the circumstances of this case as between _. 
the corporation and third parties to whose atten- 
tion it had not been brought. No claim is made 
that the defendant knew of it." 


A similar argument was rejected in the case of Gate City Building 
. & Loan Association v. National Bank of Commerce, 126 Mo. 82, 28 S.W. 
633, 27 L.R.A. 401 (1894). The Court there said: : 


™* * although the by-laws do not in express 
terms give the power to indorse checks, orto — 
give acquittances for money received on account , 
of the association, yet these powers are neces- » 
sarily implied in the power given to the secretary 
to collect its securities and pay the money for the 
same to the treasurer." 


In the case at bar, the authority to indorse the check must have 
been necessarily implied in the power given to the Maryland corporation 


to collect the payments on the Parkville job and to pay the expenses of 
that job. 


- The argument relating to appellant's by-laws comes with little 
grace from appellant. According to the by-laws no one but the treasurer 
of appellant was responsible for depositing appellant's funds and pre- 
sumably indorsing checks payable to appellant. The evidence shows that 
Kahn was both president and treasurer of appellant at all times pertinent, 
and he was the individual who set up the relationship between the two 
corporations which led to this lawsuit. How can appellant now seek 
refuge behind the instrument which it flouted during the entire period ? 


Subdivision C of appellant's third point (pages 28-31) is an argu- 

_ ment based on the doctrine of apparent authority. Inasmuch as appellant 
relies upon actual authority, implied in the conduct of all parties rather 
than upon "apparent authority," no comment need be made on this argu- 
ment. 
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Appellant's fourth point (pages 31-34) is directed to its estoppel. 
This matter has been discussed heretofore in the brief and will not be 


repeated (pages 27-30, supra). 


Appellant states, at page 34, that there is no evidence in the 
record to show prejudice to the bank because of appellant's delay from 
October, 1954, to June 10, 1955, in giving the bank notice. The record 
shows that the Maryland corporation had an account with the bank until 
April 5, 1955, out of which the bank could have recouped all or a portion 
of its losses. This, of course, shows prejudice. 


Appellant's argument (at page 35) that it had no duty to advise the 
bank of its claim that the indorsement in question was unauthorized 
flies in the teeth of the law. Brown v. Peoples National Bank, 170 Mich. 
416, 136 N.W. 506, 40 L.R.A. (N.S.) 657 (1912); Teas v. Third National 
Bank, 125 N. J. Eq. 224, 4 A. 2d 64 (1939). 


At page 36 of its brief appellant argues that appellee was negli- 
gent. This point has been discussed heretofore (page 34) and will not 
be reargued. No one of these cases presents the distinct set of facts 
which this record discloses and are therefore inapplicable. The 
distinction is well set out in the quotation at the bottom of page 36, 
wherein Judge Sibley stated that the principal may not recover from a 
bank "when the principal has failed in his duty." That is precisely 
what the record in the instant case demonstrates beyond any reason- 
able doubt, and hence as a matter of law. 


CONCLUSION 


This case represents a desperate effort by a careless corporation 
to impose the results of its own negligence on a third party who acted 
strictly in the regular course of business; it represents an ill-founded 
and belated effort to charge its agent with lack of an authority which 
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there can be no question was impliedly, if not expressly given; it 
represents, in short, an effort to make a case where none existed and 
it, of course, failed to prove a prima facie case. The direction of 
verdict for appellee below was proper and the judgment should be 
affirmed. : 
Respectfully submitted, 


BERNARD J. GALLAGHER 
J. ROY THOMPSON, JR. 3 
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Washington 5, D.C. | 
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